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Court of Appeals of the District of Columbia. 


•No. 2849. 

Frank Walter, Appellant, 
vs. 

Cissel, Talbott & Company, Inc., a Corporation. 


a Supreme Court of the District of Columbia. 

At Law. No. 56512. 

Cissel, Talbott & Company, Inc., a Corporation, Plaintiff. 

vs. 

Frank Walter, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed December 31, 1913. 

In the Supreme Court of the District of Columbia. 

At Law. No. 56512. 

Cissel, Talbott & Company, Inc., a Corporation, Plaintiff, 

vs. 

Frank Walter, Defendant. 

1. Plaintiff, Cissel, Talbott and Company, Tnc., a corporation, 
organized and existing under the laws of the District of Columbia, 
sues the defendant, Frank Walter, and for cause of action says that 
at the times hereinafter set forth plaintiff was and still is a corpora¬ 
tion engaged in the general real estate brokerage business in the 
District of Columbia, buying, selling and effecting exchanges of real 
estate for such persons as might require its services for such pur- 
1—2849a 
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poses. And plaintiff says that heretofore, to-wit, in the month of 
June, 1913, said defendant, Frank Walter, employed plaintiff as his 
agent to effect an exchange of certain real estate in the District of 
Columbia, of which said defendant claimed to he the owner, for 
certain other real estate in the District of Columbia, owned by one 
F. H. Gillett, said defendant agreeing to pay to plaintiff for its 
sendees in effecting such exchange the sum of Five Thousand 
($5,000.00) Dollars. And plaintiff says that it accepted said em¬ 
ployment and entered into negotiations with the said Gillett and did, 
as a result of said negotiations, on or about August 22nd, 
1913, procure a contract of sale and exchange of the real estate of 
which said Walter claimed to he the owner, for that owned by the 
said Gillett, as will ap]»ear from a copy of said contract, 

2 marked “A.” hereto attached and prayed to lie considered a 
part hereof. 

And plaintiff says that the signatures of the said defendant and 
the said Gillett, appearing on the original contract, are their genuine 
signatures. 

And plaintiff says that notwithstanding it performed its every duty 
and obligation to defendant and procured said contract, which was 
satisfactory to defendant, as is evidenced by his signature thereto, 
said defendant has not, nor has any one for him, paid to plaintiff 
said sum of Five Thousand ($5,000.00) Dollars or any part thereof. 

And plaintiff therefore claims of defendant said sum of Five 
Thousand ($5,000.00) Dollars, with interest from the 22nd day of 
August, 1913, besides costs. 

2. Plaintiff, Cisscl. Talbott and Company, Inc., a corporation, or¬ 
ganized and existing under the laws of the District of Columbia, sues 
the defendant, Frank Walter, for money payable by the defendant 
to the plaintiff for goods sold and delivered by the plaintiff to the 
defendant; and for work done and materials provided hv the plain¬ 
tiff for the defendant at his request; and for money lent by the plain¬ 
tiff to the defendant; and for money paid by the plaintiff for the de¬ 
fendant at his request; and for money received by the defendant for 
the use of the plaintiff; and for money found to be due from the de¬ 
fendant to the plaintiff on accounts stated between them. And the 
plaintiff claims the sum of Five Thousand ($5,000.00) Dollars, with 
interest from the 22nd day of August, 1913, according to the 
particulars of demand hereto annexed. 

HAMILTON, YERKES & HAMILTON, 
EDMUND BRADY, 

Attorney- for Plaintiff. 

3 Exhibit “A.” 

In Duplicate. 

Washington, D. C., August 22nd, 1913. 

This agreement between Frank Walter, of Washington. D. C., and 
Frederick H. Gillett. of Massachusetts, witnesseth that for and in 
consideration of one dollar ($1.00) each to the other in hand paid, 
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receipt of which is hereby acknowledged, and of the covenants 
herein contained, said Gillett agrees to deed to said Walter in Fee 
simple, the premises being all of lot one (1); east one and one-half 
feet of lot two (2); west 23.77 feet front of lot two (2) ; and east 
2.64 feet of lot three (3) ; by the full depth of one hundred fifty 
(150) feet to the alley, containing 7,805 square feet more or less; 
making a frontage of 52.21 feet on H Street by 150 feet on 14th 
street to the alley, known as 1401 and 1403 H Street, Northwest, 
subject to encumbrances amounting to three hundred fifteen thou¬ 
sand dollars ($315,000) bearing interest at 5%, eighty-five thousand 
dollars ($85,000) being due in July, 1918, payable in multiples of 
five thousand dollars ($5,000) at any interest date; one hundred 
thousand dollars ($100,000) due on or before May, 1916; one hun¬ 
dred thirty thousand dollars ($130,000) due on or before three 
years from date hereof; all at five (5) per cent interest. 

It is further understood that if at any time prior to the expiration 
of the second trust of one hundred thirty thousand dollars ($130,- 
000) that said AY alter should wish to renew either of the underlying 
first trusts either for the purpose of renewing same or consolidating 
them both into one mortgage, that the said Gillett will consent that 
the said second mortgage of $130,000, secured on both prop- 
4 erties can be temporarily released for this purpose, and that 
. in so releasing, however, it is understood that the underlying 
first mortgage or mortgages shall not exceed one hundred eightv- 
five thousand dollars ($185,000). 

And further that all the transaction in so releasing temporarily 
shall be bandied through the Real Estate and Columbia Title In¬ 
surance Companies who shall act as the Trustee for said Gillett and 
any expenses attached thereto shall be at the expense of said YY T alter. 
And the said YY T alter agrees to deed in fee simple to said Gillett lot 
Thirty-nine (39) in square two hundred fifty (250) subject to a 
deed of trust of one hundred ten thousand dollars ($110,000) at 
five per cent (5%) due April, 1915; also the Lee Building on 10th 
street, being part lot twelve (12) in square three hundred seventy- 
seven (377) subject to a mortgage of Fortv-five thousand dollars 
($45,000); also 716-11th Street being parts of lots fourteen (14) 
and fifteen (15) subject to twentv-two thousand five hundred dol¬ 
lars ($22,500); 

This agreement is conditioned upon the title to each of the prop¬ 
erties herein mentioned to be good and marketable. All rents, 
taxes, interest and insurance to be adjusted to date of transfer of 
deed. Transaction to be closed within thirty (30) days from date 
hereof. Tn the event titles shall prove defective this contract shall 
be null and void. 

(Signed) FRANK YVALTER. 

(Signed) FREDERICK H. GILLETT. 

(Signed) N. L. CRAWFORD. 

(Signed) L. D. GILLETT (to F. H. G.). 
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5 Particulars of Demand. 

Frank Walter to Cissel, Talbott & Company, Inc., Dr. 


1913. 

Aug. 22nd. To sendees rendered in effecting contract 

of exchange of properties owned by said 
Walter for those owned by F. H. Gil¬ 
lette which properties are set out in 
contract marked “A,” and attached to 
the declaration herein. $5,000.00 


$5,000.00 

HAMILTON, YERKES & HAMILTON, 
EDMUND BRADY, 

Attorneys for Plaintiff. 

< 

District of Columbia, To wit: 

Personally appeared l>efore me a Notary Public in and for the 
District of Columbia, B. E. Talbott, who being duly sworn, deposes 
and says that he is the President of Cissel, Talbott and Company, 
Inc., a corporation, the plaintiff named in the annexed declaration, 
and that he is authorized by said plaintiff to make this affidavit in 
its behalf, affiant having personal knowledge of the matters and 
things hereinafter set forth. 

Affiant says that plaintiff has a just cause of action against the de¬ 
fendant, Frank Walter, which said cause of action is as follows: 
During the entire year 1913, plaintiff corporation was, and still is, 
engaged in the general real estate brokerage business in the District 
of Columbia, through its officers, agents and employes, buying, 
selling and effecting exchanges of real estate for such persons as 
might engage its services for such purposes. 

B And affiant says that on or about the 15th day of June, 

1913, the defendant. Frank Walter, engaged the sendees of 
plaintiff, acting by its agents, J. Herzog and affiant, to effect an ex¬ 
change of certain real estate, of which defendant claimed to be the 
owner, for certain other real estate in the District of Columbia, 
owned hv one Frederick H. Gillet, said defendant agreeing to pay to 
plaintiff as compensation for effecting said exchange the sum of 
Five Thousand ($5,000.00) Dollars, said sum being a moderate and 
_ reasonable charge for the sendees to be performed by plaintiff. 

And affiant says that plaintiff, through its said agents. J. Herzog ' 
and affiant, accepted said employment of defendant and conducted 
negotiations between the said defendant and the said Oillett, which 
said negotiations covered a period of over three months. 

Affiant further says that as a result of said negotiations, an ex¬ 
change of properties, satisfactory to both said defendant and said 
Gillett. was effected, and on August 22nd, 1913 the contract marked 
“A,” attached to the declaration, (which said declaration and con- 
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tract are prayed to be read and considered as a part hereof), was 
signed by the said Frank Walter in the City of Washington, D. C 
and thereupon said contract was forwarded to the said Gillett, at 
Brookline, Mass., and there signed by said Gillett and returned to 
plaintiff in the course of post. 

Affiant further says that at the time said agreement was signed 
hy the said Walter, he required affiant and said Herzog to sign the 
following agreement, which had been prepared by said defendant: 

“F. W. 

301-2 Colorado Building, 

Washington, D. C., JuU 31, ’13. 

7 ^ I s t istinctl y understood and has been understood all 

i through the proposed negotiations for exchange of property 

non on * am to at no cost ^ or commissions—beyond 
$5,000.00 the amount set by Messrs. Herzog and Talbott; that this 
is part of any agreement that shall be made. ,, 

(Signed) B. E. TALBOTT. 

J. HERZOG.” 

n-n 1 !? affiant says that the title of the properties which the said 

•Vu- a ^ r fV° °? nve y were a11 Rood and marketable, and that 
within thirty days from the date of said contract the said Gillett was 
ready, able and willing to perform his part of said contract accord¬ 
ing to the terms thereof. 

Affiant says however, that notwithstanding his said agreement to 
pay to plaintiff said sum of $5,000.00, said defendant has failed and 
refused to pay to plaintiff said sum or any part thereof, and there 

1S , mf and owln R to Pontiff from defendant said sum 

09 Dollars, with interest from August 

Z^nd, 1913, exclusive of all set-offs and just grounds of defense. 

B. E. TALBOTT. 

Subscribed and sworn to before me this 30th day of December, 

j Xl/i. o« 

f SBAL -] T/OUISE F. DYER. 

Notary Public, D. C. 


Pleas. 

Filed January 19, 1914. 

******* 

The defendant for plea to the plaintiff’s declaration says: 

1. That he never undertook and promised as alleged 

2. And for a further plea defendant says that he never 
was indebted as alleged. 

IRVING WILLIAMSON, 

Atfy for Deft. 


f 
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District of Columbia, ss: 

Frank Walter being duly sworn, deposes and says that he is the 
defendant in the above entitled ease and denies the right of the 
plaintiff to recover the whole, or any part of the amount sued for 
in the declaration, and the grounds of his defense are: 

That this deponent did not on or about June 15, 1913, or at any 
other time, engage the services of plaintiff, acting by its agents, J. 
Ilerzog and B. E. Talbott, or through any other agent or person, 
to effect an exchange of the real estate mentioned in Exhibit A to 
the plaintiff’s declaration, or to render this deponent any other 
service whatever, nor did he agree at any time to pay the plaintiff 
the sum of $5,000, or any other amount as compensation for effect¬ 
ing such exchange, or as compensation for any other service rendered 
or to l>e rendered this deponent, and had no knowledge or informa¬ 
tion that the plaintiff was assuming to act as his agent, and it never 
rendered him any service in the matter referred to. 

The fact is that said Herzog called upon deponent and stated that 
he was the agent of one Frederick IT. Gillett. and as the agent of 
said Gillett, proposed an exchange of certain properties, representing 
to deponent that the property referred to in said Exhibit A known 
as 1401 and 1403 TT St., was owned by said Gillett, which represen¬ 
tation. plaintiff is informed and l>elieves, and verily expects to prove 
at the trial of this case, was untrue. 

9 Subsequently deponent executed said Exhibit A on the 

faith of that and other representations made by said Herzog, 
but before the same was signed, or even sent to said Gillett, for his 
signature, he being absent from the District of Columbia, deponent 
gave notice to said Herzog as the agent of said Gillett, that he would 
proceed no further in said matter and that the proposition and ar¬ 
rangement as set forth in said Exhibit A could not be consummated. 
Nevertheless, as plaintiff is informed and believes, and verily expects 
to prove at the trial of this case, the said Herzog and Talbott on two 
occasions, that is to say September 20th and September 22nd, 1913, 
entered into an arrangement with one Murray A. Cobb, whereby, 
although this defendant, to the knowledge of said parties was absent 
from the District of Columbia, said Herzog and Talbott either accom¬ 
panied said Cobb to the office of deponent, or met him there by ap¬ 
pointment, and then and there, on both of said dates, falsely assum¬ 
ing the character of agents for deponent, undertook to permit a ten¬ 
der of some deed to be made to them as such alleged agents of depo¬ 
nent, and to decline such tender in the name and by the assumed 
authority of deponent, which unwarranted and fraudulent conduct 
on their part, as deponent verily expects to prove at the trial of this 
case, was for the purpose of endeavoring to fix some liability upon 
deponent for the benefit of said Gillett, and of said Herzog, and the 
fact is that said acts on the part of said Herzog and Talbott were not 
only unauthorized as aforesaid, but were not known to deponent for 
a considerable time after the date aforesaid upon his return to the 
Citv. 

And deponent further says that the only arrangement, agreement 
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in l le ever liad was with said Herzog as an in- 

U dividual, and the agreement between them was, that there 

i P® 110 c ^ ar g e °r claim against deponent, or any amount 

to be paid by him as commission or otherwise, unless the exchange 
referred to in exhibit A was actually and finally consummated, and 
that if the same failed of consummation, either by the act of deponent 
or for any other reason, said Herzog was not to receive any sum what¬ 
ever, and if said exchange was effected, deponent was not to be liable 
in excess of the sum of $5,000. 

And deponent further says that even upon the theory that said 
Herzog and Talbott were acting as agents for the plaintiff, which 
deponent denies, said Herzog, to the knowledge of said Talbott 
agreed and understood that any commission to be paid by deponent 
in the matter of said exchange, was to be contingent upon the con¬ 
summation thereof, and that if the same failed, either by the act of 
deponent, or for any other reason, no commissions were to be paid 
by deponent, so that if said parties, or either of them, were acting 
tor the plaintiff, it is and was bound by the agreement aforesaid, and 
is not entitled to recover any sum whatever from this deponent 

FRANK WALTER. 

Subscribed and sworn to before me this 15th day of January, 

•L'# J.J. x. 

[ SEAL -] CHARLES RAY DEAN, 

Notary Public. 

Memorandum. 

April 21, 1915.—Verdict for Plaintiff for $5,000. 

11 Supreme Court of the District of Columbia. 

Saturday, May 1, 1915. 

Session resumed pursuant to adjournment, Mr. Justice Gould pre¬ 
siding. 

* * * * * * * 

This cause coming on for hearing upon the motion of the defend¬ 
ant foi a new trial, and the same having been heard, it is considered 
that said motion be, and hereby is, overruled and judgment on ver¬ 
dict is ordered. 

Therefore it is considered that the plaintiff herein recover against 
the defendant herein, the sum of Five thousand dollars ($5,000.00), 
with interest thereon from this date, being the money payable by 
said defendant to the plaintiff by reason of the premises, together 
w ith the costs of suit, to be taxed by the Clerk, and have execution 
thereof. 

The defendant by his Attorney in open Court, in the presence of 
Counsel for plaintiff, notes an appeal to the Court of Appeals of the 
District of Columbia, and the penalty of the bond on said appeal to 
operate as a Supersedeas is hereby fixed in the sum of Seventy five 
hundred dollars ($7,500.00) or, for costs in the sum of One hundred 
dollars ($100.00). 
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Memoranda. 

May 21, 1915.—Appeal bond approved and filed. 

June 7, 1915.—Bill of Exceptions submitted. 

June 9, 1915.—Time to file transcript of record extended to 
12 and including August 2, 1915. 


Supreme Court of the District of Columbia. 

Friday, June 18, 1915. 

Session resumed pursuant to adjournment, Mr. Justice Gould 
presiding. 

******* 

The Court having this day signed the bill of exceptions heretofore 
submitted herein, now orders the same of record as of the time of the 
noting thereof at the trial. 

Assignment of Errors. 

Filed June 22, 1915. 

****** * 

1. The court erred in over-ruling the offer of the defendant to 
prove by the witness M. A. Cobb that the property which one F. H. 
Gillett was to get under the contract with the defendant was worth 
$50,000 more than that which the defendant was to get from said 
Gillett, being the offer shown by the defendant’s first bill of excep¬ 
tions. 

2. The court erred in admitting the contract of March 18, 1912, 
relating to an entirely different transaction than the one in suit, as 
shown bv the defendant’s second bill of exceptions. 

3. The court erred in refusing to admit in evidence the declara¬ 
tion and proceeding in the case of Gillett vs. Walter, At Law 56260, 
Supreme Court, District of Columbia, for the purpose of showing 
that said suit was based upon an alleged tender to Herzog and Tal¬ 
bott as the agents of the defendant, as shown by the defendant’s 
third bill of exceptions. 

4. The court erred in refusing to admit in evidence the deed 
tendered by the witness Story, at the office of the defendant, for the 

purpose of showing that it was from one Colliere, purporting 
13 to convey the property mentioned in the evidence to the de¬ 
fendant, although the plaintiff had shown by the deposition 
of said Gillett that the latter was the owner of the property, all of 
which is shown by the defendant’s fourth bill of exceptions. 

5. The court erred in over-ruling the offer of the defendant to 
prove that the $130,000 deed of trust, which was to be on the prop¬ 
erty according to the terms of the agreement of August 22, 1913, 
said property to be conveyed subject thereto, was never recorded, for 
the purpose of showing that there was no compliance with the terms 
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of that agreement on the part of said Gillett, as shown by the fifth of 
the defendant’s bills of exceptions. 

O T h co " rt erre<1 in gracing the three instructions, numbered 
1, 2 and 3, offered by the plaintiff as shown by the defendant’s sixth 
bill of exceptions. 

7. The court erred in refusing to give the prayers of the defend- 

ant, numbered 1, 2, 3, 5 and 6 as shown by the defendant’s seventh 
bill of exceptions. 

a S \ T] } e 1 c ™ Ti err , ed in instructin g the jury with reference to the 
effect of the letter from defendant to Herzog, offered in evidence as 
a revocation, and to the charge of the court in placing the burden of 
proof as to such revocation on the defendant. 

IRVING WILLIAMSON, 

A t?y for Deft. 

Designation of Record. 


Filed June 26, 1915. 

******* 

On the appeal by the defendant in the above entitled case the Clerk 
of the Supreme Court of the District of Columbia, will please 
14 include in the record the following: 

1. Declaration, with exhibit A, Particulars of Demand and 

affidavit. 

2. Defendant’s plea and affidavit. 

3. Verdict of jury and judgment thereon. 

4. Statement of filing of motion for new trial, the over-ruling 
thereof and the statement of the fixing, filing and approval of cast 

5. Bill of Exceptions of defendant. 

6. Designation of Record. 

IRVING WILLIAMSON, 

A tty for Deft. 

Sendee of copy of designation acknowledged June 21, 1915. 

JOHN J. HAMILTON, 
EDMUND BRADY, 

For PVff. 


15 


Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
14, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 56512 at Law, wherein Cissel, 
Talbott & Company, Inc., a corporation is Plaintiff and Frank 
2—2849a 
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Walter is Defendant, as the same remains upon the liles and of record 
in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
6 th day of July, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


16 In the Supreme Court of the District of Columbia. 

At Law. No. 56512. 

Cissel, Talbott A t Company, a Corporation, 

vs. 

Frank Walter. 

Defendant's Bill of Exceptions. 

Upon the trial of the above entitled case the plaintiff, to main¬ 
tain the issue on its part joined, offered bv witness B. E. Talbott 
evidence tending to show that the plaintiff was a corporation, with 
offices at 1005 New York Avenue. Northwest, and that B. E. Talbott 
was its President and one Herzog a salesman in the employ of the 
plaintiff. That said Herzog received a letter from the defendant, 
dated May 22, 1913, introduced in evidence as plaintiff’s exhibit No. 
1 . addressed to said Herzog in care of the plaintiff, and reading as 
follows: “When entirely convenient and you are in this neighbor¬ 
hood, 1 would be glad if you would call in and see me and oblige.” 
In response to this letter, Talbott and Herzog called on the defendant 
at his office in the Colorado Building, and he then said that he owned 
quite a little bit of property and he would like to sell or exchange it, 
or would like to get a tenant for some of it which was vacant and 
he requested said Herzog and Talbott to go to work and try to nego¬ 
tiate an exchange or sale for his property. Nothing was said at this 
time about commission, but said parties thanked the defendant for 
the opportunity and told him they would look around and see what 
they could find. Said parties started out, and after two or three 
weeks learned of property at the Northwest corner of 14th 

17 and H Sts., known as 1401 and 1403 H St., N. W., and call¬ 
ing upon the defendant told him that they had learned that 

this property was on the market and thought he might make an ex¬ 
change on it. The defendant said that it was a good piece of prop¬ 
erty and would think it over. After a week, probably about the 
20 th or 21st of June, the defendant said that he was ready to make 
an offer and did make an offer then and there for it. At that time 
Story and Cobb had charge of the property above referred to, but 
said parties did not know at that time who the owner was. There¬ 
upon the contract was drawn which the defendant signed, but at 
the time of his signature the typewriting at the bottom and on the 
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back now appearing on the paper was not on it. Said parties took 

the paper to Story and Cobb who gave it back in about three weeks 
with the typewriting on it. 

Said paper is offered in evidence as plaintiff’s exhibit No. 2, and 
is as follows: 

. “Cissel, Talbott & Co., Inc., 

Real Estate, Loans & Insurance, 

1005 New York Avenue, Northwest. 

Washington, D. C., June 21, 1913. 
Received of a deposit of — dollars, to be applied as 

part payment in the purchase of — lot — in square — with improve¬ 
ments thereon, known as 1401 and 1403 H St., N. W, Cor. 14th and 
H (oO x loO) in the City of Washington, District of Columbia. The 
purchaser is required to make full settlement in accordance with 

the terms of sale within thirty days from this date, or the deposit 
will be forfeited. 

Price of property —. 

Terms of sale Exchange 1343 (607-14) F Street, subject to $160,- 
000.00, and Builders Exchange, subject to $110,000.00. For the 
above property subject to $300,000, at 5 yrs. at 5% secured by a deed 
of trust on the above described property with interest at the 
18 rate of — per cent, per annum until paid, payable —. 
Property sold free of encumbrance. 

Title to be good record title of deposit refunded. 

Interest on trust, rents, insurance and taxes or assessments or 
pending assessments to be adjusted to date of transfer. 

Examination of title and conveyancing at the cost of purchaser, 
except deed. 

The forfeiture of deposit does not relieve the purchaser of the 
responsibility to comply with the terms of sale. 

The owner is to pay all the charges for title, conveyancing, tax 
certificates and other papers, incidental to the sale, in case a good 
record title cannot be given. 

In case of forfeiture, all expenses incurred to be deducted from the 
deposit. 

If purchaser fails to make full settlement within the time herein 
specified, deposit will be forfeited; it being agreed that one-half of 
the amount of said forfeited deposit shall be paid Cissel, Talbott & 
Co., Inc., as compensation for its sendees. 

Commission $5,000 to Cissel, Talbott & Co. 

- -, Agents, 

Per-. 

Accepted by 

FRANK WALTER, Purchaser. 

Approved by 

F. H. GILLETT, Owner. 

Subject to an agreement being made that the One Hundred Fif¬ 
teen Thousand (115,000) second trust secured on premises 1401 and 
1403 H Street shall mature on same day as trust of One Hundred 
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Sixtv Thousand Dollars ($160,000) secured on 1345 F Street and 
607 14th Street shall mature, and with the further agreement that 
the holder of the trust of One Hundred Sixty Thousand Dollars 
($160 000) on 1343 F Street and 607 14th Street shall agree that 
the said trust be separated into two trusts of One Hundred Thousand 
Dollars ($100,000) secured on 1343 F Street and Sixty Thousand 
Dollars ($60,000) Secured on 607 14th Street or in such other way 
as may be satisfactory to the holder of said trust and myself. 

The plaintiff further gave evidence to show that at the time the 
foregoing paper was dated and signed, the defendant said. 

“This deal involves on my side about $500,000, and that commis¬ 
sion ought to be about $7,500. I am a broker and you are a broker, 
and Mr. Herzog is one. Suppose we divide it in three ways. *<> u 
take $2,500, and give Mr. Herzog $2,500, and I take $2,500; in 
other words, leave $5,000 to you and Mr. Herzog. , . 

And further that the defendant was to keep $2,500 commission on 
the exchange of his own property. That in said Exhibit A the 
words. “This contract is made subject to approval by owner who 
agrees to pav 3 per cent, commission,” were struck out by the de¬ 
fendant, and that said Talbott, in the presence of the defendant and 
before his signature, wrote in the words, “commission $o,000 to Cis- 
sel, Talbott & Co.” 

19 When Exhibit No. 2 came back from Story and Cobb with 

the typewritten amendment, it was »ubmitted , 
the defendant, who said that it involved a change of trust, and he 
didn’t care to go to the trustees to l>other the trust as it exists now, 
and that he would think it over for a few days. Witness left city 
in middle of July, and returning saw Walter early in August. 
Herzog carried on* negotiations in his absence. Walter objected to 
amendment, and finally a verbal understanding was had, Walter 
substituting other properties, which contract he ordered put in writ¬ 
ing. On August 22nd, 1913, the final contract, dated August 22, 
1913, was prepared in duplicate at the office of Story & Cobh. They 
were both signed bv the defendant and witnessed b\ his secretary, 
but before signing it, the defendant said to Herzog and Talbott that 
he desired them to sign a memorandum, which he produced, which 
they did and left with him. Said paper is offered in evidence as 
plaintiff’s Exhibit No. 3, and is as follows: 

“F. W. 


301-2 Colorado Building, 

Washington, D. C., July 31-T3. 

It is distinctly understood and has been understood all through 
the proposed negotiations for exchange of property that I am to be 
at no cost for commissions—beyond $5,000.00, the amount set by 
Messrs. Herzog and Talbott; that this is part of any agreement that 
shall be made. 


B. E. TALBOT. 
J. HERZOG.” 
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Although the above bears date in July, it was actually signed on 
the same day with the contract which is offered in evidence as plain¬ 
tiff’s exhibit No. 4, and is as follows: 

Washington, D. C., August 22nd, 1913. 

In Duplicate. 

This agreement between Frank Walter, of Washington, D. C., and 
Frederick H. Gillett, of Massachusetts, witnesseth that for 

20 and in consideration of One Dollar (1.00), each to the other 
in hand paid, receipt of which is hereby acknowledged, and 

of the covenants herein contained, said Gillett agrees to deed to said 
Walter in fee simple, the premises being all of lot one (1); east one 
and one-half feet of lot two (2), west 23.77 feet front of lot two (2) ; 
and east 2.64 feet of lot three (3), by the full depth of one hundred 
fifty (150) feet to the alley, containing 7,805 square feet, more or 
less; making a frontage of 52.21 feet on H Street by 150 feet on 
14th Street to the alley, known as 1401 and 1403 H Street, North¬ 
west, subject to encumbrances amounting to three hundred fifteen 
thousand dollars ($315,000), bearing interest at 5%, eighty-five 
thousand dollars ($85,000), being due in July, 1918, payable in 
multiples of five thousand dollars ($5,000) at any interest date; one 
hundred thousand dollars ($100,000) due on or before May, 1916 * 
one hundred thirty thousand dollars ($130,000) due on or before 
three years from date hereof; all at five (5) per cent interest. 

It is further understood that if at any time prior to the expiration 
of the second trust of one hundred thirty thousand dollars ($130,- 
000) that said Walter should wish to renew either of the underlying 
first trusts, either for the purpose of renewing same or consolidating 
them both into one mortgage, that the said Gillett will consent that 
the said second mortgage of $130,000 secured on both properties, 
can be temporarily released for this purpose, and that in so releasing’ 
houe\ er, it is understood that the underlying first mortgage or 
mortgages shall not exceed one hundred eighty-five thousand dollars 
($185,000) ; 

And further, that all the transaction in so releasing temporarilv 
shall be handled through the Real Estate and Columbia Title In¬ 
surance Companies, who shall act as the Trustee for said Gillett, and 
any expense attached thereto shall be at the expense of said Walter. 
And the said W T alter agrees to deed in fee simple to said Gillett lot 
Thirty-nine (39) in square two hundred fifty (250), subject 

21 to a deed of trust of one hundred ten thousand dollars, ($110 - 
000) at five per cent (5%), due April, 1915; also the Lee 

Building on 10th Street, being part lot twelve (12) in square three 
hundred seventy-seven (377), subject to a mortgage of Forty-five 
thousand Dollars ($45,000); also 716 11th Street, being parts of 
lots fourteen (14) and fifteen (15), subject to twenty-two thousand 
five hundred dollars ($22,500); 

This agreement is conditioned upon the title to each of the prop¬ 
erties herein mentioned to be good and marketable. All rents, tax^, 
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interest and insurance to be adjusted to date of transfer of deed. 
Transaction to be closed within thirty (30) days from date hereof 
In the event titles shall prove defective, this contract shall he null 

and V ° ld ' FRANK WALTER. 

FREDERICK H. GILLETT. 


Witness-: 

N. L. CRAWFORD. 

L. D. GILLETT to F. H. G. 


After the contract of August 22nd, which was Friday, was signed 
bv the defendant, Talbott delivered it to Story & Cobh, who were 
the agents for F. H. Gillett, whom the plaintiff had learned when 
the contract of June 21, 1913, came hack, was the owner of the II 
Street property. These agents expected said Gillett to he m the 
City the next day, which was Saturday, hut Talbott learned upon 
calling at their office that day that Gillett had not arrived in the city, 
and Story & Cobh sent the contract to him and received them with 
his signature at 9 A. M., on Tuesday, August 2bth. Theieupon 
Talbott called at the defendant’s office and not finding him, the con¬ 
tract was sent to Story & Cobh to the Columbia Title Insurance Com¬ 
pany. On Wednesday, August 27th, Talbott and Herzog called on 
the defendant at his office about 10 A. M., Herzog saying to 
22 him, “I want to congratulate you, the contract is signed, but 
we could not take it up w ith you and we left it with the Title 
Company.” To which the defendant responded, “Yes; I have a 
letter from the Columbia Title Company now’; w’ho is Marsh? And 
at that time the defendant had the letter from the Title Company in 
his hand, and simply said. “Gentlemen, you must excuse me now— 
I have to go to Court.” 

Herzog and Talbott returned to the defendants office on the next 
day, which was Thursday. The defendant’s secretary reported that 
he was out of town for “the day, and as the two were leaving the 
secretary handed a sealed letter to Herzog. The defendant was next 
seen the next day, which was August 29th, and lie asked where the 
contract was, and being told that it was at the office of the Columbia 
Title Company, he asked Talbott to get it. Talbott started, but 
Walter then asked that it be produced at his office the next morning 
at 10 o’clock. This contract was that of August 27th, and it was 
carried to defendant’s office in accordance with his request the next 
day, August 30th, by Herzog and Talbott. He was not there, and 
after waiting a little while, the telephone rang and the defendant’s 
secretary said, “They are here now.” She asked that they wait a 
little while, and Mr. Randall Hagner came in. Talbott and Herzog 
w’ould not deliver the contract to him, but did deliver it to the de¬ 
fendant’s secretary, and she in turn delivered it to Mr. Hagner, and 
the parties then separated. The contract delivered to Hagner is the 
same one produced by defendant’s counsel. The defendant was next 
seen on the following Tuesday. He then had the Columbia Title 
Company called on the telephone and asked for Mr. Marsh, who 
being out, the defendant said, “All Right, boys; I am going away 
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for three or four days, and when I come back I will see Marsh per¬ 
sonally and close the matter up.” There was no other matter pend¬ 
ing between the plaintiff and defendant at that time other than this 
contract. The defendant was next seen at his office about the 25th 
of September, having been communicated with in the mean- 
23 time by letter of September 20, 1913, which is offered in evi- 

dence as plaintiff’s exhibit 5, written on letter head of the 
• plaintiff, as follows: 

“Washington, D. C., Sept. 20th, 1913. 
Mr. Frank Walter, Colorado Building, City. 

Dear Mr. Walter. All of Mr. Gillett’s papers are ready, for de¬ 
livery. W ill you kindly designate the place where you want the 
settlement to be made. 

Yours very truly, 

CISSEL, TALBOTT & CO., INC., 

B. E. TALBOTT.” 

A telegram offered in evidence as plaintiff’s exhibit 6, dated Sep¬ 
tember 22, 1915, was sent to defendant, as follows: 

“To Frank Walter, Warm Springs, Va. 

Gillett offered papers for settlement. Contract expires. Wire 
answer. 

CISSEL, TALBOTT CO.” 

The only answer received by the plaintiff was the telegram of 
September 22, 1913, sent by the defendant from Hot Springs, Va. 
offered in evidence as plaintiff’s exhibit No. 7, as follows: 

“Cissel, Talbott & Co., Wash., D. C. 

Have had no dealings with you. In my office Thursday. 

FRANK WALTER.” 

Herzog and Talbott called on defendant Thursday when he said 
that he did not know the time was drawing so short; that he had 
been away for quite a while and would like to have Friday to catch 
up his office business, and asked them to call on Saturday. He made 
no explanation of his telegram and when the parties called on Satur¬ 
day, he said he could not carry out the contract, and to notify Story 
and Cobb, that the price was too high and that his wife would not 
sign a deed. 

Plaintiff further gave evidence tending to show that it if customary 
among brokers to charge one and one-half per cent when there is 
an exchange of properties, and on this basis that rate on 
24 $500,000 amounts to $7,500.00, and that is the way the de¬ 

fendant arrived at the figure of $7,500. That the^ plaintiff 
had other real estate transactions with the defendant prior to this 
one; had bought some properties from him. 

Further evidence was offered tending to show that on September 
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22, 1913, the day this contract expired, Herzog and Talbott, Story, 
Cobh and Colliere went to the defendant’s office. The defendant was 
not there, and Story offered a deed to the H Street property, the 
tender being made to the defendant’s secretary, who declined to re¬ 
ceive it, and the deed was then tendered to Talbott, who said that he 
had no authority to receive it, either. 

On Cross-examination, the witness, Talbott, testified that although 
the letter (plaintiff’s exhibit No. 1) was addressed to Herzog, he, the 
witness, went with the latter, and subsequently prepared Exhibit 2, 
giving the defendant the duplicate, which was the same except as to 
the words “commission $5,000 to Cissel, Talbot & Co.” In the paper 
given the defendant, the words “to Cissel, Talbott & Co.” do not 
appear. 

Witness thinks Herzog was the defendant’s agent in this matter. 
Herzog was working under the witness, who was naturally looking 
to see that Herzog was responsible, and witness regarded himself as 
the defendant’s agent; that he looked upon the firm of Cissel, Talbott 
& Co. a* being the agent of the defendant, and has nothing in writ¬ 
ing to show’ their employment other than the letter, Plaintiff’s Ex¬ 
hibit No. 1. 

Witness told defendant that he thought it was a good exchange. 
The defendant did not call witness on the telephone on the morning 
of August 25th. but did so late in the afternoon of that day as wit¬ 
ness was about to hike a train to leave the city, but did not in the 
conversation tell the witness that the papers were to be returned on 
Katurdav and that the deal was off, or sav substantiallv what is 
stated in the letter of August 25th, hereafter referred to; 
25 but wiiat the defendant did say was to ask where Herzog 
was, and was told that he was on his wav to the defendant’s 
office. Walter asked witness to come with him, but he said he could 
not be there that day, but would be at the defendant’s office the next 
morning, to which the defendant said it w’as all right. When the 
letter of August 25th was handed to Herzog on the 28th of August, 
witness did not read it. Its contents were not communicated to him 
by Herzog, and he made no inquiry of Herzog when he got the 
letter. Herzog just put it in his pocket, and witness never knew' 
what was in the letter until quite recently. After the date of the 
letter, saw’ defendant on the 27th and 29th of August, and the 2nd 
of September. Witness fin-t knew’ that the defendant did not intend 
to carrv out the contract, it was after the return of the defendant 
from Hot Springs, along about September 27th, for the defendant 
had said to him on September 2nd that he w’as going aw r ay for a few 
days, and on his return w’ould close the matter up. Between Sep¬ 
tember 2nd and 20th, he now’ and then called defendant’s office, but 
was told he was away. On September 20th, witness was called by 
Story & Cobb, w’ho called his attention to the fact that the contract 
w’as expiring, and they agreed to go to the defendant’s office and see 
if they could find him, being informed he would be there the next 
day, carrying the papers along. Defendant was not there, and Mr. 
Story tendered the deeds to his secretary, and she saying that she 
had no pow’er and would not receive them. He said to me: “You, 
as Mr. Walter’s agent * * * I will offer them to you.” Witness 
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said: “No; I have not any authority to receive them, either.” Then 
witness sent the telegram, referring to Plaintiff’s exhibit 6, and 
received the reply, referring to Plaintiff’s Exhibit No. 7. Witness 
denies that at this time he said to Story that the defendant had in¬ 
structed him that he was not going to carry the deal through, or that 
he was at the defendant s office again on September 22nd. Referring 
to the telegram from the defendant, Plaintiff’s Exhibit No 
Zb 7 \ '"tness said that while the defendant’- dealings had been 
i • 1 jerzog and Talbott, Herzog was a representative of the 

plaintiff, and that the letter, Plaintiff’s Exhibit No. 1/ was not 
written by the defendant with reference to certain property belong¬ 
ing to one Hayden. 17 h 

On re-direct examination, the witness, Talbott, testified that both 
of the contracts dated June 21st were prepared by witness in Mr. 
\\ alter s Office and in his presence. The words “five per thousand 
dollars to Cissel, Talbott and Company ’ were written in the contract 
betore Mr. \\ alter signed it. He saw witness write that in there 
As he read the contract over, he saw “three per cent, commission” 
printed there, and said: “No; not on an exchange—one and one- 
half per cent. So witness took the contract and wrote down, “Com¬ 
mission five thousand dollars to Cissel, Talbott and Companv,” and 
handed it back to him, and defendant signed it. Defendant’asked 
for a copy, and witness started and copied it. When he got to the 
form of commission, three per cent., instead of writing it all out 
witness put a line through “three per cent, commission,” and wrote 
five thousand” in figures and left that with him. Defendant signed 
it and kept it. Defendant examined paper after it was handed to 
him. Witness stated that plaintiff Company had done prior business 
with the defendant, selling him property, the owner of which paid 
the commission. The plaintiff is a licensed real estate broker. The 
contract of June 21st was returned about July 15th. The witness 
took it to Mr. Walter’s office one evening after dinner and told him 
the reason he had come up after dinner was because he was leaving 
town, and that any transactions he wanted to do with Cissel, Talbott 
and Company he could do with Mr. Herzog, and that it would be all 
right, anything that Mr. Herzog did. Defendant said, it was all 
right. Defendant always referred to the properties as “my prop¬ 
erty.” 


To further maintain the issue on its part joined, the plaintiff 
gave evidence by a witness, Joseph Herzog, tending to show that 
for some eight years he had been a salesman for the plaintiff, 
27 doing business for it; had known the defendant for several 
years and had had several deals with him, selling him prop¬ 
erty. Witness operated, not on his own account, but for plaintiff. 
The defendant thought witness was a partner of Talbott—one of the 
Company. Witness identified Plaintiff’s Exhibit No. 1, and testified 
that he and Talbott responded to it, at which time defendant said 
that he had some properties for sale and that he wished that they 
would make some deal, sale or trade for them. Some time in June 
witness and Talbott called on defendant, telling him of the prop- 

3—2849a 
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erty fur sale by Story &. Cobb at 14th and II Streets. As a result, 

the contract of June 21st was drawn up in Mr. Walter’s office by Mr. 

Talbott. Witness then testified substantially as did Talbott as to 

•/ 

how the five thousand dollar commission was arrived at, and stated 
that defendant had got $800. as a part of a commission from Cissel, 
Talbott and Company in a previous deal, where defendant had pur¬ 
chased property. Witness then testified substantially as did the 
witness, Talbott, in reference to the submission of this contract to 
vStory and Cobb, and the return of it amended, and defendant’s re¬ 
jection of the contract as amended. While Mr. Talbott was away 
in Julv, witness went baekword and forward between Walter and 
Story & Cobb and said to Walter: “If that property does not har¬ 
monize in the deed, you have got lots of other property. You can 
make vour own proposition.” Defendant replied: “That is right, 
Mr. Herzog; I will make you out a new list of property, of which 
I will make an exchange.” This list he wrote you and handed to 
witness the same day, or the next day. This proposition witness 
communicated to Story and Cobb. Some changes were made in it, 
but it was finally embodied in the contract of August 22nd, which 
contract, together with the memoranda regarding the five thousand 
dollar commission, was signed in Mr. Walter’s office. The only 
statement made by witness or Talbott at the time of the signing of 
the contract, in regard to obtaining the signature of Gillett, was that 
we have learned from Mr. Story that Mr. Gillett is expected in 
28 town Saturday of the following week. That the contract was 
turned over to Mr. Story to obtain Mr. Gillett’s signature. On 
Monday, witness learned from Mr. Story’s office that the contract was 
signed and on its way to Washington. He communicated with Mr. 
Walter’s office, but defendant was not there. Witness told his secre- 
tary that the contract was signed, and that he would be at defend¬ 
ant’s office the next morning. Defendant’s secretary said: “I am so 
glad.” Witness went to Mr. Walter’s office Tuesday, but he was not 
there and would not be there that day. On informing Story and 
Cobb of this fact, they sent the paper to the Title Company. On 
Wednesday, witness and Mr. Talbott called at defendant’s office. 
When defendant came in, witness shook hands with him and said: 
“I congratulate you; the deal is through.” That defendant was in 
a hurry to look over mail on his desk, and he had one letter in his 
hand from the Title Company and said to witness: “I have a letter 
here from the Title Company now; but I am in a hurry, because I 
have to go down to the court.” Defendant then left the office. He 
said nothing about having revoked the contract, nor about having 
written a letter to witness to that effect, and it was not until in Sep¬ 
tember, after the deed was offered, and after he came back from 
Virginia, that defendant said that he would not make the deal. 
This was after the thirty days allowed by the contract had expired. 
Witness and Tall>ott called at defendant’s office on Thursday, but 
he was not in the office, and his stenographer said to witness: “Mr. 
Herzog, here is a letter that came back from the Post Office. The 
witness took the letter and put it in his pocket. The letter referred 
to by witness, and the envelope containing it, were offered in evi¬ 
dence as Plaintiff’s Exhibit No. 8. Said envelope was post-marked 






CISSEL, TALBOTT & COMPANY, INC., ETC. 19 

“Washington, D C Aug. 25, 1913, 3:30 P. M.; Washington, 
D. C., Aug. 26, 8 P. M.; Washington D. C., Aug. 27, 1913, 2:30 
P. M.; Washington, D. C., Aug. 27, 1913, 4:30 P. M. 

And was addressed as follows: 

“Mr. J. Herzog, 712 7th Street, N. W., Washington, D. C.; 
29 care of S. Herzog & Co., Inc.” 

Witness further testified that Mr. Walter knew that his office 
was with Cissel, Talbott and Company, and he did not know 
why he addressed this letter to 712 7th Street. Cissel, Talbott and 
Company were at 1005 New \ ork Avenue, and defendant or his 
.^ s . e d to telephone witness there a dozen times a day. Plain¬ 
tiff s Exhibit No. 1 was sent to witness in care of Cissel, Talbott and 
Company, and witness never lived at 712 7th Street, Northwest. 
Y\ ltness next saw Mr. Walter on Friday, and he said: “Boys, where 
is the contract. Why don’t you bring" the contract up here.” He 
started to call Mr. Marsh of the Title Company, but said: “Never 
mind; you bring the contract up here tomorrow at ten o’clock.” 
On the morning of Saturday, August 30th, witness and Talbott 
brought the contract to Mr. Walter’s office, but Mr. Walter was not 
there. 1 he phone rang, and defendant’s secretary said: “They 
are here waiting for you now.” His secretary said: “Mr. Walter 
just called up, and I suppose he will be up here in a little while ” 
but instead of that Mr. Ilagner came. We refused to give Hagner 
le c0 T^. ra ^ but Talbott gave it to defendant’s secretary, who 

•n vt 11 nr i Ha S ner - Defendant’s secretary said: “It is all 
right, Mr. Walter said it was all right to give it" to Mr. Hagner.” 
VY hness did not see Walter again until about September 2nd or 3rd. 

YY alter said in presence of witness and Talbott: “Gentlemen I 
am going away for a few days, and when I come back, I will close 
tins matter up He made no statement to me or Mr. Talbott that 
e had revoked, or had attempted to revoke that contract until the 
latter part of September, when Story and Cobb said the time was 

,° n a con * ract ; tha * they were prepared to settle. Mr. 
ralbott found out that Mr. Walter was in Virginia somewhere. 

^ Ta K )0 j ;t 'J ere present at the time of the tender in 
Mr. YValter s office. Defendant s secretary refused the papers. Quite 

qo~ ai ew „ days la ^ r ’ 1 saw Mr * Walter in his office, and he said: 
Gentlemen I forgot all about when this settlement was to 
be made, and I have just come back and I am going to find 
out about it Give me a day off and I will see what I can do ” We 
went there the next day, and defendant said: “No; I have decided 
that I do not want to make a deal. You inform Story and Cobb 
the pnoe is too high.” This was the 27th or 28th of September. 

On cross-examination, said Herzog testified that when he got the 

.® f 22nd - ’f 13 - Plaintiff’s Exhibit No. 1, he opened and 

read it, and it was not m reference to the Hayden property, which 

Iro^htthL i** Tfi d 0 ? l° ng bef0re - Witness and ' Talbott 
broiight the 14th and H Streets property to the attention of the 

defendant, and witness told the defendant that he thought it was an 

elegant thing to make the exchange. That the 14th and H Streets 
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property was the best property in town today, and that defendant 
would be sorry for his lifetime, if the defendant did not buy the 
property. Witness did not know the owmer of the property wiien he 
first called it to the attention of defendant, and he did not tell Mr. 
Walter, just prior to the signing of the contract of June 21st, that 
he had a rich Hebrew customer w T ho would take the property off 
his hands at a profit, nor did he tell the defendant that he wished 
his signature because his friend wanted something in writing before 
he w'ould make any offer himself; nor did he tell the defendant that 
wiien the contract of August 22nd was signed that he would take it 
and bring it back the same day with Mr. Gillett’s signature, and 
at the same time bring back a contract from a rich Hebrew’, whose 
name witness would never tell Walter, w’ho was to take it from the 
defendant at a profit. Never during any of the negotiations was 
anything said about v rich Hebrew or a customer. Tt was on Thurs¬ 
day, the 28th, that the defendant’s secretary handed the witness the 
letter, Plaintiff’s Exhibit No. 8. She said nothing. It was sealed, 
and witness put it in his pocket and did not open it. Witness did 
not remember how long it w r as before he opened it. Witness w T as 
acting as agent with Mr. Talbott, of Cissel, Talbott and Com- 
81 pany, for Mr. Walter. Witness was working for Cissel, Tal¬ 
bott and Company all the time, and Cissel, Talbott and Com¬ 
pany were the agents of Mr. Walter. W hen Mr. Walter’s secretary 
handed me the letter, T did not open it then. I did not open it at 
all. Defendant’s secretary when she handed me the letter, did not 
tell me that T had been called on the ’phone at Cissel, Talbott and 
Company’s office, and that it was said that I was not connected with 
the office. 8. Herzog is my son. but at the time this letter was 
wTitten, he was not doing business on 7th Street. He used to keep 
a store there. I was present at the time the tender of the papers 
was made at defendant’s office in September. T happened to go 
along, because Mr. Talbott and I w’ere interested in the deal. We 
tarried our part out We wanted to see if Mr. Walter w T as there 
when the deed w T as offered. T thought I was a little interested in 
it. We went all the time as his agent. Mr. Talbott and I always 
acted as his agent in that deal. Mr. Storv and Mr. Cobb said they 
were going up there to offer the deed to Mr. W T alter, and Mr. Talbott 
and 1 wen* with them. We went because we were interested in it. 
T did not tell Mr. Cobb, on the occasion of the tender, that T had 
been instructed by Mr. W T alter not to accept the deed. T was only 
there once w hen a tender was made. 


I he plaintiff fuither gave evidence bv John P. Story, Jr., tend¬ 
ing to show that he was in business with Maury A. Cobb and that 
firm was the agent of Oillett. Had numberless conversations with 
Talbott and Herzog concerning the exchange. The contract of 
August 22nd in dunlicate were sent to Mr. Oillett at Springfield, 
"[ass., by special delivery, either on August 22nd and returned on 
the Tuesday following and was sent by me to the Real Estate Title 
Insurance Company, who, Talbott said, looked after these matters 
for Walter. On Monday the 25th we learned by wire that the con- 
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tract had been signed. The next thing was that Mr. Talbott asked 
for and obtained an order to get the contract and deliver it to Mr. 

^ a ^ ter ' ^ a y ^e cont ract expired, or the day before, 

32 Cobb, Colliere, ITerzog, Talbott and T took the deed to the 
defendant’s office, and his secretary told us that he was out 
of the City, and T took the deed for the II Street property to Mr. 
waiter and tendered it to the secretary who said she was not au¬ 
thorized to accept, and I said to Talbott “as agent for Mr. Walter 
vve tender it to you.” He said he was not authorized to take it. We 
then left. Colliere was an employe of our office and was taking 
along in his capacity as Notary. The usual commission on ex¬ 
change is one and one half per cent on the agreed value; we had no 
agreed value—it was the trade of prof>erty for property. I have no 
mterest in this litigation. On Cross-examination, witness testified 

that lie was acting for Gillett without commission, and produced 
the deed. r 


Thereupon the plaintiff offered in evidence the deposition of F. Ii. 
Gillltt, who testified that he owned a portion of the II Street prop¬ 
erty and controlled the remainder, the title to which was in a party 
whose name he did not care to state. Story and Cobb were his 
agents and that he signed the contracts immediately and returned 
the same to Story and Cobb, as stated by said Cobb, and that lie 
'^V-nipared. to convey the property to defendant. On April 22, 
ldld, I had title to all property mentioned in contract. 


Whereupon the defendant to maintain the issued on his part 
.poined, called as a witness, Maury A. Cobb, of the firm of Story & 
Cobb, who testified that he went with Herzog and Talbott to the 
office of the defendant and on a date which he does not remember. 
He is thereupon shown an affidavit made bv him in the suit of Gillett 
ys. Walter for the purpose of refreshing his recollection, and says 
that he now remembers that he went to the defendant’s office on 
Saturday, which was the 20th of September, with Talbott, Herzog, 
Col here and Story to make a tender before the expiration of the 
contract, and a tender was made of the deed to the defend- 
- ° “I" s secretary, who refused it, and it was then made to either 

Herzog or Talbott as a representative of the defendant. Thev 
yid they were instructed, or they wished to inform us that the 
defendant, was not willing to carry out his part of the contract. 
Went agam on the 22nd of September to the defendant’s office. 

I albott was there, and T made a tender of the deed to him and he 
said practically the same thing he said on Saturday. 


Thereupon the defendant offered to prove bv the testimony of the 
witness that in his experience as real estate broker of manV years, 
the property which Gillett was to get under the contract with defend- 
ant was worth $50,000 more than that which the defendant was to 

^ n L (Tll i e ^ an( * ^ at SU( *h was tJle opinion of the witness. To 
which offer objection was made by plaintiff’s counsel. 

The Court: Objection is made to the introduction of taht testi- 
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mony, and the court sustains the objection, unless it is connected 
with testimony showing that the plaintiffs misrepresented the value 
of the property to the defendant, or concealed from him any 
knowledge that they had as to any difference there might be in 
values. 

To this ruling of the court, the defendant then and there ex¬ 
cepted, which exception is signed and sealed by the court, now for 
then, this 18th dav of June, 1915. 

ASHLEY M. GOULD, [seal.] 

Justice. 


On cross-examination, witness testified that he had no personal 
dealings with either Talbott or Herzog in connection with this ex¬ 
change. \Ir. Story had active charge of it. and witness took no part 
in it until the day of the tender. Went twice to Mr. Walter s office, 
because it was questionable which day was the expiration of the 
contract. Witness cannot tel- whether he had any arrangement to 
meet Talbott at Mr. Walter’s office, and made no memorandum of 
what occurred. Witness testified that it was possible that he 
.‘14 was mistaken in saying that Mr. Talbott was with him at 
Mr. Walter’s office on Monday, Septeml>er 22nd, at the time 
of the second tender. My recollection is that either Herzog or Tal¬ 
bott was there. Does not recall who it was that made statement to 
witness that he was sorry, but that Mr. Walter would not carry out 
his contract. Herzog, Talbott. Story and Colliere were present at 
the time. 


M hereupon the defendant, to further maintain the issue on his 
part joined, testified in his own behalf that the letter of May 22nd. 
1918, Plaintiff's Exhibit No. 1. was written in reference to a Hayden 
matter, a previous transaction, and that the matter that entered into 
the first agreement of June 21st, 1918, Plaintiff’s Exhibit No. 2, was 
brought up by Herzog, who came to the defendant's office alone 
and stated he had a very important and valuable deal he could 
make for Mrs. Walter, on condition that witness would promise 
positively or swear under no circumstances to let Story and Cobb, 
or Hagner. nor any other broker know anything about the trans¬ 
action. It was so important that no one else was to be let know 
of it. Herzog told witness that the same party who had fallen down 
on the Havden deal, who was a verv wealthv friend of his, had told 
him that, failing to get that corner, the corner of 10th and F Sts., 
he must have the corner of 14th and H Streets, and that he could 
make a very satisfactory sale of it; that he could trade any properties 
that we had for this property at the corner of 14th and H Streets, 
in order to make the sale, and carry with it a satisfactory commis¬ 
sion. Herzog knew that the properties mentioned in both the con¬ 
tract of June 21st and of August 22nd belonged to Mrs. Walter, be¬ 
cause we had talked the matter over, it having come up in the pre¬ 
vious transaction with Hayden. Witness did not strike out the line 
in the contract of June 21st, nor did he ever sign the clause about 
the commission to Cissel, Talbott and Company in the contract of 
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^ une 21st. W itness was dealing with Herzog as his agent. 
35 On the day the contract of August 22nd was signed, Herzog 

and Talbott came into the office and said to witness that 
they had the buyer in town, also the Congressman who owned the 
property in town, and that if I would sign the contract, they would 
go out and complete the transaction and have it in my office before 
twelve o clock on Saturday. They were to bring in the signed con¬ 
tract for the exchange between the properties and a contract from 
their buyer to take the property over. They did not bring the 
papers in on Saturday, and on Monday morning witness called up 
Cissel, Talbott and Company, and they gave me a very indefinite 
answer, rather intimating that Mr. Talbott was not connected there 
and gave me his house number. Witness called Talbott up and told 
him that the representations that they made to him were not facts; 
that they had not been carried out, and that he did not propose to 
fool any longer with the matter. That Talbott knew very well wit¬ 
ness had to go away; that his health was not in very good sbapp; 
that he was called away, and that he did not propose to* stay in the 
city and be bothered with this. That they either had to make good 
or the thing was done. Talbott said he was very sorry he could not 
do anything about it, and witness asked him where Mr. Herzog was, 
and Talbott told him that he was down on 7th Street; had an office 
with his son. That he was very sorry the thing would have to go; 
that he could not help it along; could not do anything. Then wit¬ 
ness said: “I want you to understand that the thing is through.” 
The same day I wrote a letter to Talbott and Herzog, being the 
letter addressed to Herzog, in care of his brother on 7th Street. I 
got that address from Cissell, Talbott and Company. Witness called 
him up, and they said Herzog was not connected there; that I 
would probably find him at his son’s, at that address, and we took 
it down and sent it to him immediately. This was on Monday. I 
was called to Roanoke on that day, as Herzog and Talbott knew, and 
was away six or seven days, and I am pretty sure that I did 
36 not see them any day after Monday, the 25th, and up to the 
time I returned. 1 saw Herzog and Talbott in about five 
or six days after the 25th. I did not tell them I was going on with 
this, and they acted as though the whole thing was off. There was 
not anything further said about it. They seemed to be pleasant. 

I never gave them any authority to represent me as agents in re¬ 
ceiving or declining the deed, and I did not know that they were, 
in my absence, in my office, undertaking to act for me in that re¬ 
spect. I heard of it afterwards. I remember having received the 
telegram signed Cissel, Talbott and Company, of September 22nd, 
and answered it. I did not wire that I had had no dealings with 
Cissell, Talbott and Company. After Monday, the 25th, when I had 
this conversation over the telephone with Mr. Talbott, I did not 
give any authority to either of these gentlemen to act for me in any 
matter whatever, "and no deed was ever tendered me by Mr. Gillett, 
or anyone else, or any deed of trust for execution. 

On cross-examination, witness testified that he looked after real 
estate connected with an estate in this city since about 1912; that 
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lie took out a license as a real estate broker to save some commissions 
to the estate. The estate has had some expensive property put under 
it. I suppose I have bought and sold, within the last four or five 
years, six or eight pieces of real estate, amounting to $500,000. The 
estate which I represent belongs to my wife and minor children, 
and is worth between $50,000 and $500,000—something like that. 
Whereupon the following occurred: 

Q. You had dealings with Cissel, Talbott and Company before 
this transaction in reference to this exchange came up, did you not? 
A. I always had dealings with Mr. Ilerzog. 

Q.. You have had transactions with the Cissel, Talbott & Com¬ 
pany, have you not? A. I never met anybody excepting those two 
gentlemen. 

37 Q. Did you not know that the Cissel, Talbott and Com¬ 
pany was a eori>oration engaged in the real estate business? 

A. These gentlemen told me a great many things about that that 
I will be very glad to state to you. 

Q. My question is, did you not know it, that that was a corpora¬ 
tion engaged in the sale and purchase of real estate in the District 
of Columbia? A. I cannot say that I did know it. 

Q. Had you not received checks from them signed by the Cissel, 
Tallx>tt Company? A. I probably did, one. 

Q. And have you not signed contracts time and again on the 
letterhead of the Cissel, Talbott Company, Incorporated? A. 
Time and again? I only had three deals with them. 

Q. How many contracts have you signed on their paper? A. 
They were always bringing contracts in like this for me to sign, to 
see if they could go out and get a customer; not many. 

Q. And they were always on the Cissel, Talbott and Company’s 
paper. A. 1 do not know that I paid much attention to that. Prob¬ 
ably they were. 

Q. You signed these two papers on June 21st, 1913, did you not. 

(Handing witness papers). A. A es, sir. 

Q. You knew then that they were on the letterhead of Cissel, 
Talbott and Company? A. I say, they told me that they were not 
of the firm of Cissel. Talbott & Company, when they brought them 
in. Mr. Talbott told me that he had lost two houses and some cash 
in the real estate business, and was out of it, and was going away; 

and he did go away. . . 

Q. You knew that Mr. Talbott was the president of Cissel, 

38 Talbott and Company? A. I could not say that 1 knew 
positively. 

Q. Did you not see his name? A. 1 did not pay any attention to 

it I just depended on what they told me. 

Q. And vou had other contracts with them besides these two that 
were written on their letter head, did you not? A. I might have 

had. 1 do not remember. . A . .. A 

Q Is that your signature to a contract bearing date April lv/, 

1912? (Handing witness paper.) A. Yes, sir. 

Q That is on the letterhead of Cissel, Talbott and Company, In¬ 
corporated, is is not? A. Yes. This is just like the other contract 




25 


CISSEL, TALBOTT & COMPANY, INC., ETC. 

Q. Is that your signature on the back of a check given by Cissel 

lalbott and Company to you? A. Yes; that is received bv the 
estate. J 

Q. So that you did have dealings with Cissel, Talbott and Com- 

? A. I presume I did, if they were in 

existence. 

Q,. Prior to these transaction- by whom were your transactions 
vvith Cissel, Talbott and Company conducted, prior to the matter of 
this exchange? A. Mr. Herzog. 

Q. By Mr. Herzog? A. Yes; and Mr. Talbott was always with 
him. He did the talking. 

I presume that the statement in the contract of June 21st, “com¬ 
mission five thousand dollars to Cissel, Talbott and Company,” was 
written in there before I signed it. I am not sure. It is very likely 
that the statement about the five thousand dollar commission in the 
other copy produced by my attorney, and which has been in my 
possession, or his possession ever since I received it from 
39 Talbott, was written in there before I got it and before I 
signed it. 1 do not think I ever saw the copy of the contract 
of June 21st, with a typewritten memorandum on it. I do not 
know anything about that contract with “Gillett” on it. It was 
never shown to me. The first thing that I knew of Story and Cobb 
being connected with the matter was when I saw this typewritten 
contract. A man who has been through what I went through would 
have no memory. Talbott and Herzog may have come to me and 
stated that Story and Cobb’s client desired information about the 
tenants and the mortgages on the property that I had suggested that 
I was willing to exchange, but I do not remember, and I may have 
furnished the information asked for. I do not rem-ber asking for 
similar information from the property at 14th and H Streets. I 
did not tell Talbott and Herzog to work on any other properties. 
They were working on them themselves; along the line of bettering 
the position of the estate financially, whether that involved an ex¬ 
change or a sale. They finally came with this contract of August 
22nd, which I signed in duplicate and delivered to them for the 
purpose of having it signed by the other party to the trade on that 
day. Did not know that Gillett was the owner of it. They told 
me so. They said Mr. Gillett and Mr. Cobb were the owners. I 
did not know who I was dealing with. There were several other 
parties owners in there. Sometime later I learned Mr. Gillett w T as 
the owner, along about the time the contract of August 22nd w T as 
made. Herzog did not tell me that he was the agent of Gillett. He 
said a Congressman, but I might have found it out when the affi¬ 
davit in this case w T as put in. I may have made a mistake when I 
made the following statement in my affidavit: 

“The fact is that said Herzog called upon deponent (that is you), 
and stated that he w r as agent of one Frederick H. Gillett, and as the 
agent of said Gillett proposed an exchange of certain properties 
representing to deponent that the property referred to in said Ex¬ 
hibit A, known as 1401-1403 H Street, was owmed by said Gillett, 

4—2849a 
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which representation plaintiff is informed and believes and expects 
to prove at the trial of this case to be untrue/’ 


40 The matter has been so mixed, that it is pretty hard for me 
to place all that. I knew all about it when this affidavit was 

sworn to on January 15, 1914. The affidavit was prepared by my 
attorney on statements made by me for the purpose of preparing it. 

I think I told Mr. Williamson at the time about Mr. Herzog making 
the statement to me that he had a rich Hebrew who wanted to buy 
this property. I do not know whether I so stated in the affidavit. 
Herzog did tell me that he represented this rich Congressman, too, 
and that he had the whole thing in his hands and represented both 
parties. 1 did testify a few minutes ago that I knew nothing about 
Mr. Gillett having an interest in this property until the signing of 
this contract. I did not know him probably by the name of Gillett. 

I knew him as a Congressman. They do not bring Congressmen’s 
names in such things. I was sworn to secrecy in a whole lot of it. 

I cannot tell in whose name the property mentioned in the contract 
of June 21st stood. It stood in both names ; that is, first in one name 
and then the other for convenience of handling it. It may have 
stood in my name alone. In making exchanges of property, they put 
it in my name. I may have testified in the Hayden case that I did 
business for my wife; that it was all one and that there was no differ¬ 
ence. Cissel, Talbott and Company were my agents in reference to 
the Hayden property. Herzog was the agent and attended to the 
business. Cissel, Talbott and Company were my agents if you want 
to put it that way. There was no limitation placed upon Cissel, 
Talbott and Company as to the time when they should obtain the 
signature of the other party to the contract of June 21st. I did 
write a letter prior to the contract of August 22nd, in which the 
following statement was made: 

I beg to make you the following proposition, and as I have given 
considerable time to going over the various figures and properties, 
suggested, I would like you to consider it my ultimatum. This 
proposition is made with the understanding that the leased 

41 premises must be satisfactory to me on the H Street property, 
and the trusts arranged as first represented by you. 

“For 7,805 square feet, making a frontage of 52.21 on H Street 
by 200 on 14th Street to the alley; to allow for this practically $70 
per square foot, and taking a trust of $<00,000 at 5 per cent., for 
which I propose to exchange the following: Builders Exchange, H 
Street, at $250,000, subject to $110,000; Lee Building on 10th Street 
near F, $90,000, trust $45,000; 714 13th Street, $60,000, trust $30,- 
000; 716 11th Street, $40,000, trust $22,500/’ 

The properties mentioned in this letter are those included in the 
contract of August 22nd, with the exception of 714 13th Street. On 
July 28th, I wrote a letter to Mr. Herzog, in which I said as follows: 

“I agree to substitute the property at the corner of 9th and I 
Streets, Northwest in place of 714 13th Street, Northwest, same price, 


same trust.” . __ 

I have no copv of any writing to Mr. Herzog or Mr. lalbott, to 

the effect that the contract of August 22 must be signed and returned 
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to my office by Saturday, although it was distinctly understood. It 
was my understanding that the exchange of the properties and the 
sale to Mr. Herzog’s unnamed client were to be done all together. I 
was to get some cash above the trading price for 14th and H Streets, 
but I do not remember how much. I do not remember how much 
profit I was to make. If we could get a little cash, we do not pay 
much attention to the amount. Mr. Herzog was to get a commission 
out of all the deals. The conversation over the ’phone with Mr. 
Talbott on Monday, the 25th of August, was in the morning around 
ten o’clock. I am pretty sure that I did not talk to him at all in the 
evening. I did not tell him to come to the office the next morning 
to see me and bring Herzog with him. He claimed to be a sick 
man —broken down in health—and that he had to go away. I had 
to go away myself. I was sick, and I went away the night of the 
25th or 26th. Messrs. Talbott and Herzog did not see me in 
42 my office on Wednesday morning the 27th, and I do not re¬ 
member receiving a letter that morning from the Columbia 
Title Company, telling me that they had the contract. Witness was 
then shown this letter, and said that he did not remember it, but 
that he might have had it in his possession; he did not know. He 
did not know how his counsel, who produced the letter on call, got 
it. I did not have the letter in my hand on Wednesday morning, 
August 27th, when Talbott and Herzog came into my office, because 
they were not in my office. T left town about the night of the 25th 
or 26th and was gone about ten days. I did not see them on Friday, 
nor do I recall ever having had a conversation with them, or either 
of them, in which I asked them to get the contract of August 22nd 
and bring it to my office. It probably was brought to my office. I 
do not remember. They kept away from my office after the 25th. 

I do not remember asking them to get the contract and bring it to 
my office on Saturday morning, but I might have asked Mr. Randall 
Hagner to go down to my office and look at the contract. I could 
not tell when I did that, nor do I know that he did it. I think Mr. 
Hagner told me who drew the contract. Mr. Hagner was not acting 
especially as my agent in going to the office to see that contract. I 
know he went to my office and read the contract, because there was 
so much dust kicked up about it, and Herzog was so anxious that 
these people would know nothing about it, and Hagner told me that 
he knew that Jack Story had drawn the contract, and I told him that 
he had better look at it, I guess. Then the following occurred: 

Q. I understood you to say that Mr. Talbott and Mr. Herzog did 
not come around at all after the 25th. Now you say that a great 
deal of dust was kicked up about it. Which is correct? A. There 
was considerable dust kicked up about this whole matter. 

Q. Then they did come to your office very frequently? A. 
43 I do not know that they did. I did not see them. They kept 
away from me. 

Q. How did Mr. Hagner know that this contract was at your 
office? A. I do not remember that. Maybe Mr. Story told him. 





28 


FRANK WALTER VS. 


Plaintiff offered in evidence as Exhibit No. 9 the following letter 
on the paper of the Real Estate and Columbia Title Insurance Com¬ 
panies: 

“Washington, D. C., August 26, 1913. 

Mr. Frank Walter, Washington, D. C. 

Rear Sir: We beg to advise you that we are this day in receipt 
of a signed contract of exchange between you and Mr. Frederick H. 
Gillett, said contract being left with the above offices for settlement 
of the transaction referred to in said contract at some future date. 
We await further instructions from you as to the above. 

Very truly vours, CHARLES E. MARSH, 

Ass’tSec’y” 


I never requested, nor do I know how the contract got from the 
Title Company’s office to my office. I do not know when the con¬ 
tract of August 22nd was mailed to Gillett for signature. I received 
plaintiff’s exhibit No. 5, which was sent up to Virginia by my office. 
Thereupon the following occurred: 


Mr. Hamilton: 


Q. There was another contract that you made with Cissel, Talbott 
and Company a year or two prior to this? 

Mr. Williamson : If we have to go into this, I object. They have 
shown, and the fact is, that in the entire transaction Cissel, Talbott & 
Company was the active agent for Mr. Walter. 

44 Mr. Hamilton: I do not think your client has been as 

frank as that, that Cissel, Talbott & Company represented 
him, except in one instance. 

Mr. Williamson : He said so, that the business was done through 
Herzog, and that a check was received from Cissel, Talbott & Com- 


panv. 

The Court: I will allow that to come in evidence as tending to 
show the knowledge of the witness of the fact that Talbott was con¬ 
nected with the firm of Cissel, Talbott and Company. 

To which ruling of the Court, the defendant then and there ex¬ 
cepted. and prays the court to sign this his second bill of exception, 
which is accordingly done, now for then, this 18th day of June, 



ASHLEY M. GOULD, Justice. Tseal.1 


Whereupon, the defendant having identified his signature to said 
contract, it was offered in evidence as plaintiff’s exhibit No. 10, said 
contract being dated March 18, 1912, and by the terms of which the 
plaintiff corporation acknowledged receipt of $500 from the defend¬ 
ant on account of the purchaser of certain real estate by the de¬ 
fendant. said contract being signed in the name of the plaintiff cor¬ 
poration by B. E. Talbott. 

Thereupon, on re-direct examination the defendant testified that 
the property, whether standing in his or in his wife’s name, be¬ 
longed to the estate, and that he did not own a dollar of it. Further 
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that his recollection is that Exhibit, plaintiff’s No. 9, was sent to him 
after he had left the City by his Secretary. 

Thereupon the following occurred: 

Mr. \Y illiamson : I offer in evidence the declaration and entire 
proceedings in^ the case of Frederick H. Gillett vs. Frank Walter, 
at law 56,260, for the purpose of showing that it was a suit 
45 by Mr. Gillett, referred to in the evidence here, against Mr. 

Walter, for damages in the sum of $60,000 for breach of his 
contract of August 22nd, 1913, and that the suit is based upon the 
tender made on September 20th and 22nd by Story & Cobb, one or 
both of them, at Mr. \\ alter’s office, to Mr. Herzog and Mr. Talbott 
as the agents of Mr. Walter, and that the supporting affidavit of Mr. 
Cobb shows that to be the fact, that they posed on that occasion as 
the agents of Mr. YY alter, tender was made to them, being treated in 
the declaration as a tender to the defendant himself, for the purpose 
of showing that they assumed to act as his agent, undertook to act 
as his agent on that occasion. 

The Court: Is it denied that they were there as agents of Mr. 
Y\ alter, and that the tender was made to them? 

Mr. Hamilton: Not at all. 

Mr. Brady: They testified that they did not assume any author¬ 
ity to accept a tender. 

Mr. YYTlliamson : They denied that they acted as agents there. 

The Court: I do not understand they denied that they acted as 
agents. 

Mr. Hamilton: Mr. Talbott expressly testified that they went 
there for the purpose of making a tender to Mr. Walter; Mr. Walter 
was not there, and Mr. Story asked the young lady, who was his sec¬ 
retary, if she would accept it, and she said no, and he then turned 
to Talbott and said, “I tender if to you,” and lie said “I have no au¬ 
thority to accept it.” 

The Court : Let us see if we cannot settle the matter in this way. 

counsel for the plaintiff that on the day of this 
tender Messrs. Herzog and Talbott were present and the tender was 
made to them as agents of YY T alter, they refused to accept the tender 
on the ground that they had no authority as such agents so to do. 

Mr. Hamilton: Yes, sir. 

46 Mr. YYTlliamson: That is not my understanding of their 
• testimony. 

The Court: YYTiat is your understanding, that they said they 
were not agents at all? 

Mr. YYTlliamson: They denied they were there in the capacity of 
agents. 

The Court: The fact that the declaration in the Gillett suit so 
stated is res acta inter alios, so that is not admissible. So far as Mr. 
Cobb’s affidavit is concerned, he has already testified that the state¬ 
ments he made in there are true, and they are in the record for what 
they are worth. Therefore, the offer which you now make is re¬ 
jected, on those grounds. 

To which ruling the defendant then and there excepted and prays 
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that this his third bill of exception may be signed and sealed by the 
court, now for then, this 18th dav of June, 1915. 

ASHLEY M. GOULD, Justice, [seal.] 

Whereupon, the defendant, further to maintain the issue on his 
part joined, introduced as a witness, Nettie L. Crawford, who 
had been employed in the defendant’s office for about four years, 
and had seen Herzog and Talbott there and heard conversations 
sometimes between them and the defendant. Referring to the letter, 
plaintiff’s exhibit No. 1, she testified that she thinks the defend¬ 
ant, when Herzog called in response to it, asked him as to the where¬ 
abouts of Mr. Ilavden. 1 did not hear verv much of the con versa- 

i / 

tions'regarding this exchange, because it was not in my line. I 
do not remember seeing the contract of June 21st, nor hearing any 
conversation with respect to it. I am a subscribing witness to the 
contract of August 22nd, and as far as 1 can remember, the conver¬ 
sation when Mr. Walter signed that paper, he said: “Remember, 
gentlemen, that paper is to l>e back in this office at twelve 

47 o’clock the next dav: that is as far as I can remember.” 

%j i 

remember a phone conversation on the Monday following the 
signing of the contract between Mr. Walter and Mr. Talbott. I got 
Talbott on the phone and connected Mr. Walter. Thereupon Mr. 
Walter said to Mr. Talbott, as far as she could remember, “I want 
you to know that 1 am through with this deal. You have not ful¬ 
filled your part of the contract and T will have nothing more to do 
with it.” On the same day I wrote the letter of August 25th, ad¬ 
dressed to Herzog on 7th Street, and the letter came back by carrier 
and remained in the office a very few hours when Herzog and Tal¬ 
bott called, and she gave them the letter, saying that it had been sent 
to their address and had l>een returned after two or three days; that 
it was from Mr. Walter, and that it was very important business, and 
they should have it. I do not rememf>er either of them opening it. 
Mr. Walter left the city on Monday afternoon, August 25th, and I 
did not see him again for about ten days. 1 remember, in Se]Mem¬ 
ber. when Messrs. Story. Cobb, Herzog and Talbott, and a Mr. Col- 
liere, I think, came to Mr. Walter’s office during his absence. They 
wanted to give me the deed to the property, but 1 told them that it 
was not in my line of work; that I had nothing to do with it, and 
for them to please take the deed out of the office. I think they 
wanted to give it to Mr. Herzog, and then to Mr. Talbott. They 
refused to take it, also. They said that Mr. Walter was through 
with the deal and the jig was up; I believe that was the expression. 
The tender was made on two occasions. 

On cross-examination, the witness testified that on Monday, the 
same parties were present as on Saturday and practically the same 
thing occurred. I cannot remember who spoke on the second occa¬ 
sion, whether it was Mr. Talbott or Mr. Herzog, but it was about the 
same thing as they said on Saturday. T cannot tell you. I do not 
remember a thing about Mr. Herzog telephoning the office on 

48 Monday morning, August 25th, and finding that Mr. Walter 
was not there, telling me that the contract has been sent and 
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on its way back to Washington. I will not swear that it did not 
take place, because I cannot remember. It might or might not have 
happened. My office is in a different room from Mr. Walter’s, and 
I did not go into Mr. Walter’s office where they were talking about 
the contract of August 22nd until I was called in there to witness 
t’signatures, nor did I remain in there after witnessing the sig¬ 
nature. 1 he door between the two rooms was sometimes open and 
sometimes closed I did not know whether the contract of August 
2-nd was the only paper they had there at that time. I do not re- 
mem >er being called upon by Mr. Walter to produce any other paper 
for 1 albott and Herzog to sign at that time, though I may have been. 
I he paper dated July 31st was shown to witness, and she stated that 

.-lie wrote it from dictation. I cannot remember back that far_ 

whether Mr \\ a ter asked me to bring it in there. I do not recall 
Herzog or Talbott signing that paper, and I did not see any other 
papers at the time the contract of August 22nd was signed. All I 
remember is that while I was witnessing those papers, I heard Mr 
, alte . r sa >' ‘bat that paper must be back here tomorrow at twelve 
o e ock do not remember the conversation between Herzog and 
Talbott when they came to see Mr. Walter, and Mr. Walter stated, 

1 cannot talk to you today, because I am in a hurry. I have to go 
to Court. 1 do not recall Mr. Hagner coming to the office and get¬ 
ting the contract 1 do not think he received any contract from me 
I do not know whom he got it from. I did see Mr. Hagner at the 
office examining the contract, but I do not know when. I think Mr 
Herzog and Mr. Talbott were there at the same time. 

M hereupon the following occurred: 

Q. Did not Mr Herzog request Mr. Talbott to deliver the eon- 
tract to him, and did not Mr. Talbott say he had no authority to do 
that, that he had obtained permission to bring the contract up and 

, q d , ellv< £ 14 *? Mr - Walter, and that, as Mr. Walter was not in 

49 the office, he would deliver it to you for him? A I do not 

know. 

Q. You do not know that? A. I do not know for sure 

wS; . i V01 ! not , kno " ' as a matter of fact, Miss Crawford, that Mr 
Walter telephoned to you to ask you if Mr. Talbott and Mr. Herzog 

were there, arid that you told him, “yes, they are here waiting for 
you now. A. I do not know whether that was Mr. Walter or not 
, l jou are not able to recognize Mr. "Walter’s voice on the tele- 
pnone. A. It may have been somebody else. 

Q. What? A. Mr. Walter was in town, though. 

Q. But somebody did telephone to you and ask you if Mr Talbott 

at J d ,, M, \, Herz< « were there? A. I cannot remember that far, 
whether they did telephone or not. 

And y° u d ? not recall saying to him, “Yes, they are here 
now ' A. No, sir, I do not. 

Q. Do you recall that very shortly after that Mr. Hagner came in 
and asked to see this contract? A. I do not know whether he came 
m—-when he came in. I know he came in the office 
Q. He came in and saw the contract? A. Yes sir 
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Q. And lie took it away with him, did he not? A. I do not know 
that he did. 

Q. Was Mr. Walter in town on that day that Mr. Ragner took the 
contract away? A. I do not know. 

50 Q. You are employed by Mr. Walter now, are you, in the 
same capacity you were before, as his secretary? A. My 

work varies. It is different now. ✓ 

On re-direct examination, the witness testified: I do not think I 
had any conversation, personally or by telephone, with Mr. Herzog 
on Monday, August 25th. I do not know whether the Marsh letter 
of August 26th was forwarded by me to Mr. Walter in Virginia or a 
copy of it, or whether he was in the office at the time it was received. 

I am not sure. If the letter came, it was sent to Mr. Walter in his 
absence, and I am quite sure Mr. Walter was not in the citv at the 
time. 

On re-cross examination, the witness testified: In sending the let¬ 
ter, I would put it in an envelope or re-address it. I do not know 
whether I got the let-er out of our files for Mr. Walter’s attorney or 
not. 

Whereu|Hm the following occurred: 

Mr. Williamson: Now, I desire to offer in evidence the deed 
which Mr. Story testified he tendered in Mr. Walter’s office, for the 
purpose of showing that it was from Clarence Collier and his wife, 
purporting to convey this property, not from Gillett, who, in his 
deposition offered by the plaintiff, testified that he was the owner of 
the property and had himself executed the deed. 

The Court: If this were a suit by Gillett against Walter for either 
damages or specific performance, the question of tender would be, of 
course, material. The suit is not of that nature, but is in the interest 
of the one who made the transfer to the owner of the property to be 
transferred. All the agents were under obligations to do was to 
obtain a purchaser who was able and willing to make an exchange. 

Mr. Williamson : Upon the terms of the contract. 

The Court: The fact that Mr. Gillett may have tendered a deed 
would not affect the right of the agent to a commission. 

To which ruling of the court the defendant then and there 

51 excepted, and prays that this his third bill of exception may 
l>e signed and sealed by the court, which is accordingly done, 

now for then, this 18th day of June, 1915. 

ASHLEY M. GOULD, Justice, [seal.] 

Whereupon the following occurred: 

Mr. Williamson : 1 do not know whether your honor had occa¬ 
sion to read this contract, but it requires that the title be conveyed 
subject to certain deeds of trust, which are enumerated, and I desire 
to show by testimony, if your Honor will permit me to do it, that a 
$130,000 deed of trust, which was to be on the property according 
to the terms of the agreement, and conveyance was to be made sub¬ 
ject to that, never was, as a matter of fact drawn up. 

The Court: That is, on the 14th and H Street property? 
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Mr. Williamson: Yes, sir. 

The Court; One hundred and thirty thousand dollars'? 

Mr. Williamson: Yes, sir. 

The Court: It was the second mortgage? 

Mr. \\ illiamson : Yes, sir. It never has been recorded. 

V^Y RT : ? n same theor y on which I ruled out the tender 
made by Mr. Gillett, I hold that also to be incompetent in this litiga- 

Mr. Williamson: I offer it for the purpose of showing that there 
Giflet^ COmp lance Wlth the terms the contract on the part of Mr. 

To which ruling of the court, the defendant then and there ex- 
e'ept-, and prays that this his fifth bill of exception may be signed and 
sealed by the court, now for then, this 18th day of June, 1915. ^ d 

ASHLEY M. GOULD, Justice, [seal.] 

52 Thereupon the plaintiff called the said Talbott in Rebut- 
tal who said that he never heard anything with resDect to 
some rich Hebrew friend or client of Mr. HerLg’s purchasing the H 
Str^tproperty or needing it; that he first heafd about U when the 
defendant testified to it in this case. There was no understanding 

!h«t t 611 US ’ a j-! he tn ? e ., of the s '^ in K of th e contract of August 22® 
at a.s a condition of that transaction going through, that the con- 

raet should be signed by Mr. Gillett and returned to his office at 

noon the next day, or that Mr. Walter said that the contract would 

be declared off if it was not returned signed the next day Miss 

Crawford, defendants secretary, was not in the room at the 7 time of 

the conversation between witness, Mr. Walter and Mr. Herzog She 

was in the adjoining room and was simply called out to witness the 

contract and went back after she had signed her name witneS has 

never severed his connection with the plaintiff and never told the 

fhlt Mr Her?e ’t ^ Ne J t ! ler did ^taes- ever tell the defendant 
that Mr Herzog had severed his connection with the Company nor 

as a matter of fact has he. My house address was both in the’ tele¬ 
phone directory and in the city directory for 1913. Mr. Walter did 

? l y\ neSS ° n the T 0rninK of Au « ust 25th and tell him that he 
had failed to carry out his contract, and that he had agreed to have 

the contract signed and back in Walter's office on the preceding 

Saturday at twelve o’clock, and that he, Walter, notified the witness® 

t en and there, that the whole matter was at an end. Walter did 

, . J 1 » t w’.i aboUt 4:30 in the afte moon of that day, but did not 
stated that the contract was off. He asked whether Herzog was and 

? w hlm that h / was 0n - his Wfl y to his office. I dfd not tell 
Inm that Herzog was down on 7th Street at the office of his office 

nor did I tell him that I was very sorry that I could do nothing about 

closing the matter^and that it would have to go, and that I could not 

help it Witness then repeated his version of the converse 

53 *. 10n W| ft' w « ter as given in his direct examination. Witness 

,h, go,ng 10 •*“ ° n «•»*« or 
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Whereupon the plaintiff recalled the witness, Herzog, who denied 
that he had ever told the defendant that he had a rich Hebrew who 
was anxious to take the II Street property at a profit to the defend¬ 
ant. I was present only at the tender on Saturday, September 20th. 
It was late in the afternoon of Monday, August 20th, that I called 
at Mr. Walter’s office to notify him that the contract had been signed 
and talked to Miss Crawford. I had just left Talbott, we both hav¬ 
ing been at the office of Story and Cobb. I never had an office with 
my son on 7th Street, and at this time, as a matter of fact, my son 
was not engaged in business on 7th Street. 

t 

Thereupon the plaintiff recalled the witness John P. Story, Jr., 
who testified that he had personal charge for his firm of the matter 
of the exchange of this property, and witness actually made one ten¬ 
der of the deed at Walter’s office, his recollection being that it was on 
Saturday. Witness never heard Talbott or Herzog say that they 
were very sorry, but that Mr. Walter did not intend to carry out the 
contract. Witness was present at one tender. 

On cross-examination, the witness stated that Talbott said that he 
w T as not authorized to receive the deed for Mr. Walter as his agent. 
Witness thought Herzog and Talbott were present as the agents of 
Mr. Walter. 

Thereupon the plaintiff requested three instructions, being num¬ 
bered 1, 2 and 3, as follow’s: 

54 1. The jury are instructed that if they believe from the 
evidence that the defendant authorized and employed the 

plaintiff, through its agents and employes, or any of them, to effect 
an exchange on behalf of the defendant with Frederick II. Gillett 
of the properties mentioned in the contract of August 22, 1913, upon 
the terms and conditions set out therein, and that said plaintiff, 
through its agents and employes, in pursuance of said authorization 
and employment, did obtain a binding contract between said Gillett 
and defendant for such exchange, then they are instructed that the 
plaintiff has earned its commissions, and their verdict should be for 
the plaintiff for the sum claimed in its declaration, if they believe 
from the evidence that the defendant agreed to pay such sum. 

55 2. The jury are further instructed that wdien a real estate 
agent, employed for the purpose of procuring an exchange of 

properties, finds a person who is the ow’ner of properties which he is 
willing, ready and able to exchange, and w’hich properties are satis- 
f/actorv and acceptable to the agent’s employer, then they are in¬ 
structed that said real estate agent has earned his commission, even 
though the exchange agreed upon is not subsequently consummated 
by reason of the fault or refusal of the preson employing said agent 
to carry out his portion of the bargain. 

56 3. The jury are instr-cted that if they believe from the 
evidence that the defendant authorized or employed the wit¬ 
ness J. Herzog, or the said Herzog and B. E. Talbott, as real estate 
agent or agents, to effect an exchange of certain properties owned or 
controlled by him, for the properties known as 1401 and 1403 H 
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Street, Northwest, and that pursuant to said employment the said 
Herzog or said Herzog and Talbott procured the execution of the 
contract of August 22, 1913, and if the jury further find that at any 
ime during the course of the negotiations for said exchange of prop¬ 
erties the said defendant Walter knew or was advised that said Her- 
zog was acting as sales agent in the employ of and for the benefit of 
said plaintiff, and said Talbott was acting as the president of plaintiff 
corporation, and with such knowledge the defendant accepted the 
services of said Herzog and Talbott, or either of them, and entered 
into the contract oc exchange procured by them, then they are in- 
Mi noted that the plaintiff corporation is entitled to recover in this 
case such sum as they may find from the evidence the defendant 
agreed to pay the said Herzog or the said Herzog and Talbott for 
the procuring of said contract of exchange, unless they further find 
by a preponderance of the evidence that the defendant revoked said 
agency before said contract was signed by said Gillett. 

1 o the granting of said three prayers the defendant ob¬ 
jected but the court overruled said objection and gave said 
instructions to the jury, to which ruling of the court the defendant 
tlien and there excepted and prays that this his sixth bill of excep¬ 
tions may be signed and sealed which is accordingly done now for 
then, this 18th day of June 1915. 

ASHLEY M. GOULD, Justice, [seal.] 


Thereupon the defendant asked for six instructions to the iurv as 
follows: J J 

58 • !; - The JU 7 ar ® instruct *d, if they find from the evidence 

• m A hlS C ^ e that , the P laintlff was the agent of the defendant 
in th ^ “Stter of an exchange of property between the defendant and 
one b . H Gillett, then there existed a fiduciary relation which de¬ 
manded that the plaintiff make complete, open and frank disclosure 
\ the plaintiff to the defendant of every step taken in the transac¬ 
tion from the date of the creation of the agency until the transaction 
was finally closed, and during that period the plaintiff owed a duty 
/> the r,efen dant which forbade the placing of itself in any attitude, 
however profitable that would even appear to be antagonistic to the 
mterest of the defendant without first having secured his consent 
after full disclosure and that while the agency continued between 
the parties hereto the plaintiff must have acted in the matter of such 
agency, solely with reference to the interest of the defendant, and 
that the law does not permit the plaintiff, without the knowledge or 
assent of the defendant, to occupy a position in which it will be 
tempted not to do the best it may for the defendant, so that if the 
juiy find from the evidence that the plaintiff, through the act of any 
of its agents or employe^ attempted, in the absence of the defendant 
and without his knowledge and consent, to assume to represent him 
in the matter of any alleged tender of a deed so as to impose or tend 
to impose upon the defendant any liability or responsibility so far 
as the transaction with said Gillett was concerned, or took any action 
adverse to the interest of the defendant under the contract with said 
Oillett, then as it was the duty under law of the plaintiff to subor- 
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dinate its interest to those of the defendant, the plaintiff can not 
recover in this case. 

59 2. If the jury believe from the evidence that the defendant 
entered into an agreement with one Herzog, and one Talbott, 

who are referred to in the testimony in this case, under the terms of 
which they became his agents in the matter of the transaction with 
F. H. Gillett, also referred to in the testimony, and that the defendant 
had no ihformation that the plaintiff was in anywise a party to said 
contract, then the jury are instructed as a matter of law that the 
plaintiff can not recover in this action the amount sued for from 
the defendant, unless they shall find from the preponderance of the 
evidence that the defendant knew that the arrangement, if any 
there was, entered into between him and the said Herzog and Talbott, 
was made for the benefit of the plaintiff, that it was the party in¬ 
tended to l>e benefited and that there was an intent on the part of 
the defendant at the time said arrangement with Herzog and Talbott 
was made to secure a benefit to the plaintiff. 

60 3. If the jury believe from the evidence that before the 
contract referred to in the testimony between the defendant 

and one F. II. Gillett was returned by the latter, or about that time, 
that the defendant notified Herzog and Talbott, or one of them that 
he did not intend to carry the contract into effect, then the jury are 
instructed as a matter of law that it became the duty of said Herzog 
and Talbott, acting either for themselves as the agents of the defend¬ 
ant, or as representing the plaintiff as the agent of the defendant, at 
once to avoid any action which would in any wise affect the defend¬ 
ant under the said Gillett contract, or in any way fasten liability 
upon him thereunder, and if the jury find from the evidence that 
either said Herzog or Talbott, or the plaintiff acting by any employee 
or agent, did any act or procured any act to be done by others having 
a tendency to charge the defendant with any liability under said con¬ 
tract, then their verdict should be for the' defendant. 

61 4. If the jury find from the evidence that the defendant 
was induced to sign the contract referred to in the testimony 

as the Gillett contract upon the representation, made to him, before 
his signature, by Herzog and Talbott, or one of them that said Her¬ 
zog and Talbott, or one of them, had a customer who would take the 
property which by the terms of said contract was to be vested in the 
defendant, at a profit, and that an agreement in writing from such 
customer would be brought by said parties, or one of them, to the 
defendant before the Gillett contract had been signed by him and 
returned or with the Gillett contract, and that it was in reliance 
upon such representation that the defendant entered into the Gillett 
contract, but that said Herzog and Talbott had no such customer 
and did not deliver the defendant any contract by such customer 
binding him to take said property at a profit to the defendant, then 
the jury are instructed as a matter of law that the plaintiff can not 
recover in this action, and their verdict must be for the de¬ 
fendant. 

62 5. The jury are instructed as a matter of law that the 
agreement dated August 22, 1913 between the defendant and 
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GilSt S vey that said 

St N W c ,ikL * A V ro P er y therein described as 1401 and 1403 it 

into a trustYf ^^Oo’rm 811 ^^ 011 ? 1 ' 118 to $ 315 >000.00,divided 

fl30,00rilff r ;te 0 r iran a d n n t av a r h 1 Of fTT ^ of 

agreement, and that before the/™ o ,f the f. ates 864 U P in said 
in this ease theymusTtesa^fi/f '"“/i! Verd ] et for the Plaintiff 
to said proprtv was good of !f' f evldence that the title 

grantor in a deKtoh C ' arence L W - ^"mre as the 

the office of the defendant on Sent/ 1, 8S e! 1 ,?," n t4le evidence, at 
1913, and that the three deed* ‘^9 te " 1 ( be 1 I ' 20th and September 22nd 

° f Thetirv “d.^dered atVe either 

indicated above 6 thfpteinSffT/bhis^^ 'h absenee of Proof, as 
who was ready and willing to take tin/ / 0t P r ?d uce d a person 
■said Walter tinder saW afr£nS o ET** *°, by 

as required by said agreement nnnn tn *? <on ' ey , to the defendant 
in said agr^meT P 6 terms and eonditions stated 

63 onAuits^Tq^ 1 ^ 6 fr ° m the evidence that the defendant 

F. E. TaCtSS heLterXuh?t ti0n °T ‘ h / tele P h ""“K 
of the real estate referred i ! transaction for the exchange 

effect, and thattSdu onthl ldence 7 as off or words to that 
Talbott and Herzog whichT. s dehVeJd Z X ?? dres8ed a letter to 
the defendant’s office on August ->St.ii i<no K /Ierzog in person in 
offered in evidence bv the Stiff thpn fh ’- Whlch l etter has been 
-least from and after said August 28 191 3 th^ are lnst ™ ted that 
tiff, as well as that of said T lhott „’j „ the aRency of the plain- 
it nor they had anv right thereafter»nd Herzog ceased, and neither 

agent o r agents fo itt fcdtt^oJX ££?££ W “* 

64 The/enrn the° f “? T'Z formeriy existing “ d '** 

prayer of to" <W«Et ^ l Ury the f «urth 

third, fifth and sixth praver- of the r w f / 5" ve 4h e first, second, 

each of said prayers, the defendant then amfth ° ” hlch ™*ing as to 
that this his seventh bill c/e/i,ton. / e e ? ce P ted and pravs 

rtich „ arooMingly d„„., ,„ r E'l«ihSrf1' 

ASHLEY M, GOULD, ,JJ 

Thereupon the court charged the jury as follows: 

thJXSwI,,' ihi» i'7' CiSli 1 Tjw'iTr “ of * l “ i"'L 

the defendant to Cissell Talbott 'r ^ paid Pv Mr - Walter, 

agent in pmcuringThe^ exch^n^T* f S r Tl 068 “ real estate 
property owned by Mr. Frederick H. OilT ° f ** defendant for 

TL, j«y „ ZVkfSiZT&ZtZ 

0 
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the defendant authorized and employed the plaintiff, through its 
agents and employes, or any of them, to effect an exchange on be¬ 
half of the defendant with Frederick H. Gillett of the properties 
mentioned in the contract of August 22, 1913, upon the terms and 
conditions set out therein, and that said plaintiff, through its agents 
and employes, in pursuance of said authorization and employment, 
did obtain a binding contract between said Gillett and defendant 
for such exchange, then they are instructed that the plaintiff has 
earned its commissions, and their verdict should be for the plaintiff 
for the sum claimed in its declaration, if they believe from the evi¬ 
dence that the defendant agreed to pay such sum. 

The jury arc further instructed that when a real estate agent, em¬ 
ployed for the purpose of procuring an exchange of properties, finds 
a person who is the owner of properties which he is willing, ready 
and able to exchange, and which properties are satisfactory and 
acceptable to the agent’s employer, then they are instructed that said 
real estate agent has earned his commission, even though the ex¬ 
change agreed upon is not subsequently consummated by leason of 
the fault or refusal of the person employing said agent to carry out 

his portion of the bargain. . 

The jury are instructed that if they believe from the evidence that 
the defendant authorized or employed the witness .T. Herzog, or the 
said Herzog and B. E. Talbott, as real estate agent or agents, to effect 
an exchange of certain properties owned or controlled by him, for 
the properties known as 1401 and 1403 H Street. Northwest, and that 
pursuant to said employment the said Herzog or said Herzog 
00 and Talbott procured tiie execution of the contract of August 
22, 1013. and if the jury further find that at any time during 
the course of the negotiations for said exchange of piopeitio" the 
said defendant Walter knew or was advised that said Herzog was 
acting as a sales agent, in the employ of and for the benefit of said 
plaintiff, and said Talbott was acting as the president of plaintiff 
corporation, and with such knowledge the defendant accepted the 
services of said Herzog and Talbott, or either of them, and entered 
into the contract of exchange procured by them, then they are in¬ 
structed that the plaintiff* corporation is entitled to recover in this 
case such sum as they may find from the evidence the defendant 
agreed to pay the said TIerzog or the said Herzog and Talbott for the 
procuring of said contract of exchange, unless they further find b\ 
a preponderance of the evidence that the defendant revoked said 
agency l>efore said contract was signed by said Gillett, 

The defense urged bv the defendant in this case may l>e stated 
to V>e two-fold : First, he claims that the agreement to pay this corn- 
mi s^non to the agents was contingent upon a contract being procured 
to be signed by Gillett on or before noon of the 23rd day of August, 
and that no such contract was procured to be signed by Gillett, You 
will recall that the contract which was entered into between Gillett 
and the defendant was dated the 22nd day of August. The defend¬ 
ant has offered testimony tending to prove that at the time he signed 
the contract of August 22nd he stated to the agents of the plaintiff 
that the thing was to be off, to use a colloquial expression, unless the 
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contract signed by Gillett was delivered on or before noon of the 
following day, which was Saturday, and it is contended from the 
testimony that the contract was not signed by Gillett until the fol¬ 
lowing Monday, and received here in Washington the following 
1 uesday. If you believe from the evidence that that was the agree¬ 
ment as to the payment of the commission, then, of course, the plain- 
tins would not be entitled to recover. 

The second defense offered by the defendant is this: That at the 
tune he had the negotiations with Herzog representing the plaintiff 
corporation it was represented by Herzog that he, Herzog, had a rich 
friend who would take the property off of the defendant’s hands im¬ 
mediately the agreement for exchange by Gillett was entered into. 
Hn that point T give you the following instruction: 

jury hud from the evidence that the defendant was 
induced to sign the contract referred to in the testimony as 
the Gillett contract upon the representation, made to him, before 
his signature, by Herzog and Talbott, or one of them that said Her¬ 
zog and Talbott, or one of them, had a customer who w r ould take the 
property which by the terms of said contract was to be vested in the 
defendant, at a profit, and that an agreement in w T riting from such 
customer would be brought by said parties, or one of them, to the 
defendant before the Gillett contract had been signed bv him and 
returned, or with the Gillett contract, and that it was in reliance upon 
such representation that the defendant entered into the Gillett con¬ 
tract, but that said Herzog and Talbott had no such customer and 
did not deliver the defendant any contract by such customer bind¬ 
ing him to take said property at a profit to the defendant, then the 
jury are instructed as a matter of law that the plaintiff cannot re¬ 
cover in this action, and their verdict must be for the defendant. 

The theory of that instruction is this: Under the law’ a man who 
assumes the position of an agent, acting in behalf of a principal, is 
bound to act in the greatest good faith and in the interest of his 
principal, and if you believe that the plaintiff, through its agents, 
made a representation of this sort to the defendant, that thev had 
a man who was ready to take the propertv off the hands of the de¬ 
fendant Walter immediately he obtained "it from Gillett, and they 
had no such man and made that representation wdth the intention 
of inducing \\ alter to enter into the contract of exchange, then 
they would, by that act, be derelict in their duty as agents, and would 
not be entitled to recover. If you find that* in any other respect 
they failed to act with fidelity to their client, they would not be 
entitled to recover. 

There is evidence tending also to show that there was a letter of 
revocation of the authority of plaintiff or its agents to act in behalf 
of the defendant. That letter was mailed to Herzog at an address 
on Seventh Street where it was not received by him, was returned 
to the office of the sender, the defendant, and on the 28th day of 
August was actually delivered to the agents of the plaintiff. That 
letter w r ould not operate as a revocation of the authority of 
68 the plaintiff to act as the agent of the defendant, provided, 
before the 28th 'day of August—which, as I recollect, was 
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Thursday—the contract between Gillett and the defendant had been 
actually signed by Gillett and returned to Washington. It would 
then be too late to revoke the authority of the plaintiff or its agents 
to act as the agent of the defendant in the consummation of the 
transaction. 

Mr. Hamilton: Your Honor stated what Mr. Walter’s contract 
called for with reference to the signing and return of the contract 
by Saturday noon. Mr. Walter’s testimony is that the agreement 
was that both contracts, the contract with Mr. Gillett and the con¬ 
tract with the stranger, should be signed and returned. 

The Court : I think that is true. 

Mr. Brady: That prayer which your Honor granted for the de¬ 
fendant assumes that. 

The Court: Yes. 

Mr. Williamson: I desire to except to that part of your Honor’s 
charge with reference to the effect of the letter of Herzog as a revo¬ 
cation. and especially on the ground that there is testimony in the 
case of this verbal communication. 

The Court: That is not involved in that letter. I will also say, 
gentlemen, because there is also evidence tending to prove it, that 
if you believe there was oral revocation of the authority of the agent 
before the contract was signed by Gillett, that deprives the plaintiffs 
of the right to a commission. 

Mr. Hamilton: And how al>out the burden of proof? 

The Court: The burden of proof is upon the plaintiff to establish 
the fact that he entered the employment and performed the services 
which would entitle him to recover. Upon the question as to the 
revocation of the agency, the burden of proof is upon the defendant. 

Mr. Williamson : I except to so much of the charge as places the 
burden of proof on the defendant as to the revocation. 

69 Thereupon, and before the jury retired the defendant ex¬ 

cepted to that part of the charge with reference to the effect 
of the letter to Herzog of August 25th, 1913, as a revocation on the 
ground that there is testimony in the case of a verbal communica¬ 
tion. and also excepted to so much of the charge as placed upon the 
defendant the burden of proof as to revocation. 

Wherefore the defendant prays that this his eighth bill of ex¬ 
ceptions may be signed and sealed, which is accordingly done, now 

for then this 18th dav of June 1915. 

ASHLEY M. GOULD, Justice. [seal.] 

Whereupon the jury retired and returned a verdict for the plain¬ 
tiff in the sum of five thousand (5,000) dollars as claimed in the 
declaration, and the defendant having filed a motion for new trial, 
the same was over-ruled by the court. 


| Endorsed :] Copy. At Law. No. 56512. Cissell, Talbott & Co., 
a Corporation, vs. Frank Walter. Defendant’s Bill of Exceptions. 

Endorsed on cover : District of Columbia Supreme Court. No. 
2849. Frank Walter, appellant, vs. Cissel, Talbott & Company, 
Inc., a corporation. Court of Appeals, District of Columbia. Filed 
Jul- 8, 1915. Henry W. Hodges, clerk. 
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3»t % QInurt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1915. 


No. 2849. 


FRANK WALTER, APPELLANT, 

vs. 

CISSEL, TALBOTT & COMPANY, INC 
A CORPORATION. 


Statement of Case. 

This case comes to this court upon an appeal from a 
judgment of the Supreme Court of the District of Co¬ 
lumbia, based upon the verdict of a jury awarding 
the appellee the sum of $5,000. 

The facts as shown by the bill of exceptions are sub- 
stantially these: 

Prior to May, 1913, the appellee was a corporation of 

which B. E. Talbott was president, and Joseph Herzog 
was its salesman. 6 

The appellant before said date had dealings with the 
appellee through Herzog and on May 22, 1913 he ad¬ 
dressed a letter to Herzog requesting him to call In 
response both Talbott and Herzog visited the office 
o the appellant, who was a real estate broker, and 
according to their testimony he said to them that he 
had property which he would like to seU or exchange 
and requested them to see what they could do in that 
direction. The two individuals offered to do this and 
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some three weeks later called the attention of ap¬ 
pellant to property known as 1401 and 1403 H Street 
Northwest, and told him they thought he might make 
an exchange. About June 21, 1913, appellant said 
that he was ready to make an offer and the paper of that 
date (Rec., p. 11) was prepared by Talbott and signed 
by the appellant. At this time, Talbott and Herzog 
did not know who owned the H Street property but were 
awate that Story & Cobb were agents in charge of it. 

After said paper had been signed by the appellant it 
was taken by the two individuals to Story & Cobb and 
subsequently returned, signed by F. H. Gillett as owner, 
but appended thereto was a typewritten proviso and 
when submitted to the appellant he objected to the 
amendment, and finally the agreement of August 22, 
1913 (Rec., p. 13), was signed by appellant. 

According to the theory of the appellee before the 
signing of this paper by the appellant he produced and 
desired Talbott and Herzog to sign the memorandum 
(R-ec., p. 12). 

. The contract of August 22, 1913, thus signed by 
appellant, was taken by Talbott and Herzog on that 
day, which was Friday, to Story & Cobb, it being ex¬ 
pected that Gillett would be in the city the next day, 
Saturday, but upon his non-appearance Story & Cobb 
sent the contract to him at his home in Massachusetts, 
and it was returned with his signature on the morning 
of Tuesday, August 26th. Talbott called upon appellant 
but not finding him in, the contract was sent to the Co¬ 
lumbia Title Company. On Wednesday, August 27th, 
Talbott and Herzog called on appellant and the latter 
congratulated him upon the fact that the contract was 
signed, and they were told by appellant that he had 
received a letter from the Title Company, which is 
printed on page 28 of the record, and appellant asked 
to.be excused as he had to go to court. 
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The next day, which was Thursday, August 28th, 
Herzog and Talbott returned to the office of the aj> 
pellant and learned from his secretary that he was out of 
town for the day, and thereupon the secretary handed a 
sealed letter to Herzog, which the latter did not open 

at all (Rec., p. 20), but put it in his pocket without 
knowing what it was or communicating its contents to 

Talbott, who did not know until quite recently what was 
in the letter (Rec., p. 16). 

This letter was, with the envelope containing it, 
offered in evidence by plaintiff as shown at the bottom 
of page 18 of the record, and while the writing on the 
envelope is set forth in the Bill of Exceptions (Rec., p. 
19), the contents of the letter were accidentally omitted, 
but by agreement of counsel the letter is to be copied in 
this brief with the same effect as though' inserted in 
the bill of exceptions, and is as follows: 


“301-2 Colorado Building, 

August 25-13. 

Messrs. J. Herzog & B. E. Talbott 
Washington , D. C. 

“Gentlemen: I have been very much sur¬ 
prised today to hear nothing from you on the 
deal that you claimed was to be put through 
Saturday The Congressman interested, as stated 
by you only being here for that day. 

“I beg to advise you that my proposition is not 
lor all time, and that I withdraw any offer that I 
have made and wdll not be bound after 3pm 
today. ■' 


FW/C. 


Yours'truly, 

Frank Walter.” 


The circumstances attending the writing of this 
letter, as detailed by the appellant, were that Herzog 
told him before the signing of the contract of August 
22d, that he had a wealthy friend, a rich Hebrew 
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who wanted to buy the H Street property, and that if 
appellant would sign the contract Herzog would bring it 
in signed by the owner of the H Street property, and a 
contract from this Hebrew to take the property over, and 
have the contracts in appellant’s office before 12 o’clock 
on Saturday, which was August 23d (Rec., pp. 23, 26). 

Further the appellant testified that these papers not 
being delivered on Saturday, on Monday, which was 
August 25th, he called up the office of appellee and finally 
was connected with Talbott at the residence of the latter, 
and thereupon the appellant said to him (Rec., p. 23) 
“that the representations that they had made to him 
were not facts; that they had not been carried out, and 
that he did not propose to fool any longer with the mat¬ 
ter.” Talbott said he was very sorry he could not do 
anything about it, and being asked where Herzog could 
be found, informed appellant that he had an office 
with his son on Seventh Street, and thereupon said 
letter of August 25th, copied above, was written and 
mailed. 

The testimony of the appellant was corroborated by 
that of his secretary, Miss Crawford (Rec., p. 30), who 
remembers that the appellant said to Herzog and Talbott 
when the contract of August 22d was signed, that 
the paper was to be back in his office at 12 o’clock the 
next day. 

She heard the appellant say over the telephone to Tal¬ 
bott on Monday, August 25th, “I want you to know 
that I am through with this deal. You have not ful¬ 
filled your part of the contract and I will have nothing 
more to do with it.” 

On the same day, Miss Crawford wrote the letter of 
August 25th, addressed to Herzog on Seventh Street, and 
it having been returned by the carrier, a few hours 
after its return Herzog and Talbott came into ap¬ 
pellant’s office and she gave them the letter saying that it 
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was from the appellant, that it was very important 
business, and they should have it. 

Returning to the theory of the appellee its witnesses 
claim in their testimony that after the delivery of this 
letter on August 28th; which they did not open until 

quite recently,” they called on the appellant the next 
day which was Friday, August 29th, and were asked 
by him for the contract of August 22d, and he re¬ 
quested its production the next day, which was August 
30th. Herzog complied with this request but did not 
find the appellant in, and after waiting some time his 
secretary, responding to a calll over the telephone, said, 
they are here now,” and asked them to wait, which 
they did, and in a short time Mr. Randall Hagner 
came in. They would not deliver the contract to him 
but did hand it to the secretary, it being the copy pro¬ 
duced by the appellant at the trial. 

The appellant was next seen by Herzog and Talbott on 
the following Tuesday, which was September 2d, and 
was told that it was all right, he was going away for 

three or four days, and on his return would close the 
matter up. 

It is proper to say that the appellant testified that he 
left the city on the evening of Monday, August 25th, 
and did not see either Herzog or Talbott until five or six 

days thereafter, and the fact of his absence is corrobor¬ 
ated by his secretary (Rec., p. 30). 

According to the theory of the appellee after Sep¬ 
tember 2d, the communications between it and the ap¬ 
pellant were confined to the telegrams printed on page 15 
of the record, and when Herzog and Talbott saw him 
after his return subsequent to September 22d, he told 
them that he could not carry out the contract, that the 
price was too high, and that his wife would not sign a 
deed, and asked them to notify Story & Cobb. 

On Saturday, September 20, 1913, Herzog and Talbott 
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in some way or other found themselves in the office 
of Story & Cobb and went with one Colliere, Cobb and 
Story to the office of the appellant and there made a 
tender of a deed to his secretary, and tender was then 
made to either Herzog or Talbott as the representative 
of the appellant, who said, “they were instructed, or 
they wish to inform us that the appellant was not willing 
to carry out his part of the contract.” This tender 
was repeated on the 22d of September at the appellant’s 
office to Talbott and he said practically the same as on 
the first occasion (Rec., p. 21). 

F. H. Gillett (Rec., p. 21) testified that he owned a 
portion of the H Street property and controlled the re¬ 
mainder, the title to which was in a party whose name he 
did not care to state. 

The deed, which was the subject of the tender above 
mentioned, as the appellant sought to show (Rec., p. 32), 
was from one Clarence Colliere and wife, and there was 
nothing in the case as made by the appellee to show 
that the title was in any way vested in said Colliere. 

It is to be remembered, also, that the contract of 
exchange of August 22, 1913 (Rec., p. 13), distinctly re¬ 
quired that Gillett should convey the H Street property 
subject to certain deeds of trust and among the rest 
one for $130,000. The appellant offered to show (Rec., 
p. 32) that this was never complied with. 

On the occasion of the tender in appellant’s absence, 
the witness Herzog testified (Rec., p. 20) that he and 
Talbott went there as the agents of the appellant. 

Talbott’s account of the tender is on page 16 of the 
record which was that he agreed to go with the other 
parties named to the defendant’s office and see if they 
could find him. After tender to the appellant’s secre¬ 
tary, Story said to Talbott, “you as Mr. Walter’s agent, I 
will offer them to you,” and Talbott responded that he 
had no authority to receive them either. 
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The appellant offered to show by Cobb of the firm of 
Story & Cobb (Rec., p. 21) that the property which 
Gillett was to get under the contract of August 22 
1913, was worth $50,000 more, in the opinion of said 
Cobb as a real estate broker of many years experience, 
than that which the appellant was to get from said 
Gillett, and the appellant further offered to show (Rec., 
p. 29) that said Gillett had brought suit on the law 
side of the Supreme Court of the District of Columbia 
for $60,000 for breach of the contract of August 22, 1913 
against the appellant, the claim therein being’based 
upon the tender made to Herzog and Talbott as agents 
of the appellant, as shown by the supporting affidavit 
made by said Cobb, but these offers of proof were 
overruled by the court, notwithstanding that they 
tended strongly to show that Herzog and Talbott, al¬ 
though expressly notified by the letter of August 25th 
heretofore copied in this brief, and by the verbal com¬ 
munication to which the appellant and his secretary 
testified, were by direct arrangement and agreement 
with the agent of the appellant’s adversary to meet at 
the appellant’s office in his absence and pose as agents 
to whom a tender might be made, which tender was the 
basis of the $60,000 suit against the appellant. 


ARGUMENT. 

First Assignment of Error. 

I his is embraced in the first bill of exceptions (Rec., 

p. 6i). 

The offer made was to show that the contract which 
the witness lalbott told the appellant “was a good 
exchange” (Rec., p. 16) and which the agent Herzog 
told the appellant “was an elegant thing” (Rec., p. 19) 

if consummated, would have been at a loss to the 
appellant of some $50,000. 
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With this testimony in, coupled with the evidence of 
the appellant to the effect that his agent Herzog had as¬ 
sured him that he had a purchaser ready to take the 
property off appellant’s hands at a profit, the jury could 
have better understood the position of the appellant 
in the matter, and would have had more light on the 
question as to whether the agents Herzog and Talbott 
had acted properly towards the appellant in neglecting 
to open his letter of August 25th, and whether they were 
acting against his interests in the matter of the tenders. 

Second Assignment of Error. 

This is based upon the appellant’s second bill of ex¬ 
ceptions (Rec., p. 28), wherein the appellee was allowed 
to offer in evidence a contract of March 18, 1912, having 
no relation whatever to the matter in controversy 
here, simply because it was signed by Talbott as presi¬ 
dent of the appellee. There was no denial that Talbott 
had been such president, nor that Herzog was a salesman 
in the employ of the appellee. 

Talbott himself testified (Rec., p. 16) that he thought 
“Herzog was the defendant’s agent in this matter, Herzog 
was working under the witness,” and the appellant 
himself said that he had received checks from the ap¬ 
pellee, so that this contract of 1912 was entirely im¬ 
material, and could have no effect other than to confuse 
the jury. 

Third Assignment of Error. 

This assignment is based upon appellant’s third bill of 
exceptions (Rec., p. 29). 

It involves the offer of the appellant to prove that 
Gillett had instituted a suit at law against him claiming 
damages in the sum of $60,000 for breach of the contract 
of August 22, 1913, and that said suit was based upon 









the tenders made on September 20th and 22d by Story & 
Cobb, one or both of them, at the appellant’s office to 
Herzog and Talbott as agents of the appellant, and that 
the supporting affidavit to the declaration filed in that 
case was made.by Cobb, one of the agents of Gillett, 
showing that such was the basis of the suit, and that 
Herzog and Talbott had posed as the agents of the ap¬ 
pellant and that tender to them was treated in the 
declaration as a tender to the appellant himself. 

This was most important testimony to go to the jury 
as showing the good faith of the appellee acting through 
its agent. 

The moment the letter of August 25th, copied in this 
brief, was handed Herzog all agency on the part of the 
appellee for the appellant ceased, even if it can be 
believed for a moment that neither Herzog nor Talbott 
opened it, and any subsequent action on their part in 
confederating with Story & Cobb in the matter of the 
tenders had a tendency to prejudice the interests of the 
appellant. 

In the case of Galigher vs. Jones, 129 U. S., 193 (198), 
a stock broker having received an order from his principal 
to sell certain securities, did not execute it, nor did he give 
notice of his declination until two days later. 

The Supreme Court held that the broker was bound to 
follow the directions of his principal or give notice that 
he declined to continue the agency. 

There is no question but that the appellant had a right 
to make his own decision as to compliance or non- 
compliance with the contract, and it was not for his 
agents to interfere or to undertake to do anything 
which would interfere with the rights of the appellant, 
or expose him to liability by reason of any action on their 
part, hence this testimony bore very strongly on the 
question of the good faith of the appellee, and the jury 
were entitled to consider it. 





Fourth Assignment of Error. 

This assignment is based upon the third bill of 
exceptions (Rec., p. 32) erroneously so numbered, but 
which should have been the fourth bill of exceptions. 

It will be remembered that the contract of August 22d 
required Gillett to deed the H Street property to the 
appellant. The former in his deposition (Rec., p. 21) 
testified that he owned only a portion of it and that 
the title to the remainder, which he controlled, was in a 
party whose name he did not care to state. 

Story, the agent of Gillett, called as a witness for the 

appellee, produced (Rec., p. 21) the only deed which was 
ever tendered. 

This deed the appellant sought to put in evidence for 
the purpose of showing that it was from one Colliere and 
wife, purporting to convey the entire property, al¬ 
though there was not a word of testimony to show that 
that part of the property the title to which Gillett 
testified was in him was ever vested in Colliere, or that 
C olliere had a title to the remainder and was in fact the 
party whose name Gillett did not care to give. 

This testimony was absolutely essential as showing, all 
other questions aside, that the appellee had not pro¬ 
duced a party who was able to make the exchange called ' 
for by the terms of the agreement of August 22, 1913. 

Fifth Assignment of Error. 

This assignment of error is based upon the appellant’s 
fifth bill of exceptions (Rec., p. 32). 

An offer was made to show that whereas the contract of 
August 22, 1913, required Gillett to convey the H Street 
property, subject to certain incumbrances, and among 
the rest one of 8130,000 due on or before three years 
from the date of said contract at 5 per cent interest, that 








as a matter of fact no such deed of trust had been even 
drawn, much less executed and recorded. 

This was most important testimony, for it showed 
conclusively that the appellee had not produced a party, 
that is to say, Gillett, who was ready and willing to com¬ 
ply with the ter7ns of the contract of exchange of August 
22, 1913. 

One of the essential elements of that contract was that 
the incumbrances on the property, to go to the appellant 
thereunder, were of record with notes signed by some one 
other than the appellant so that there would be no per¬ 
sonal liability upon the latter, and the periods for which 
the incumbrances were to run, with the rate of interest, all 
fixed and determined of record. 

In this connection there was a clause in this contract 
relating to the right of appellant to renew or extend 
the incumbrances which were so to be of record. 

The appellee made no showing that this part of the 
contract had been in anywise complied with by Gillett, 
or that it was within the power of Gillett so to do, while 
the appellant sought to show absolutely that there 
was no such incumbrance as the $130,000 item, and this 
proof would have been conclusive on the question as to 
whether the appellee had produced a party ready and 
willing to take or convey upon the terms of the agree¬ 
ment. 

Sixth Assignment of Error. 

1 his assignment is based upon the allowance by the 
trial court of three instructions asked by the appellee, 
over the objection of the appellant (Rec., p. 34). 

These instructions may be considered together and it is 
submitted that they were erroneous and misleading, to 
the prejudice of the appellant, for several reasons: 

A. The first prayer told the jury that all they were re¬ 
quired to find was that the appellee had obtained a bind- 
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ing contract. This left out of consideration the question 
whether Gillett had complied, or was able to comply, 
with the terms of the contract, and this action of the 
court emphasized its error in refusing to allow the ap¬ 
pellant to show the non-existence of one of the incum¬ 
brances as referred to in the fifth assignment of error. 

This court in the case of Fox vs. Cohen, 34 Appeals, 
D. C., 389 (392) stated the contention of the appellee 
in that case to the effect ‘‘that before the agent is entitled 
to compensation, the purchaser must not only have 
entered into an agreement to purchase, but must also 
have actually complied with its terms, unless compliance 
is prevented by the fault of the principal,” and this court 
added: “This proposition has the support of some 
well-considered cases in Maryland and elsewhere.” 

One of the cases thus cited was that of Riggs vs. Turn- 
bull, 105 Md., 135 (148), which strongly states the 
doctrine referred to by this court in its decision just 
referred to. 

The case of Hale vs. Kumler, 29 C. C. A., 67, 85 Federal 
Reporter, 161, is cited in the Maryland decision as hold¬ 
ing that “where the (any) condition upon which a 
broker is to be entitled to commission is not fulfilled 
but performance has not been prevented by the wrong¬ 
ful conduct of the pincipal, the latter is entitled, in an 
action by the broker for compensation, to rely upon the 
fact of non-performance.” 

It can not be said that the failure of Gillett to comply 
with the essential part of the contract in the matter 
of the incumbrances was induced by any act on the part 
of the appellant, for, according to the theory of the ap¬ 
pellee, and the testimony of the witness Talbott (Rec., 
p. 16), the latter never knew until about September 27th, 
that the appellant did not intend to comply with the 
contract, and this was a week after the first tender, and 
five days subsequent to the second tender. 









V 







13 

B. The second instruction enlarges the right of the ap¬ 
pellee to recover upon his simply showing that he had 
found a person willing, ready and able to exchange, with¬ 
out any reference to the essential requirement that the 
person so found should be ready, willing and able to meet 
the terms of the exchange. All that is required of an agent 
under this instruction is to find a person who has property 
he desires to exchange which is acceptable to the agent’s 
principal, leaving out of consideration the terms of the 
exchange which after all will be the controlling feature 
in the mind of the principal. 

This second instruction absolutely ignores the require¬ 
ment that the agent procure a person not only ready 
and willing to make the exchange in question, but able 
to do so. Failing in this he is not entitled to commission. 

Gillett, the party contracting with the appellant by the 
agreement of August 22, 1913, testified (Rec., p. 21) that 
in April, 1915, four months before the date of the con¬ 
tract, he had the title to all the property mentioned 
in the contract but at the .date of the contract he testi¬ 
fied that he only “owned a portion of the H Street prop¬ 
erty and controlled the remainder, the title to which was 
in a party whose name he did not care to state.” 

1 he effect of this was to demonstrate that although 
at one time Gillett owned all the property, when he signed 
the contract, he only owned a part, so that the appellee 
procured a contract calling for a transfer of the property 
by a person who had admittedly owned only a part of it. 

This situation is not altered by the suggestion on the 
part of Gillett in his testimony that he “controlled” the 
remainder. Such may have been his belief but the 
statement was a mere conclusion arid there is not a word 
in the record to indicate that the individual, Colliere, 
whose deed was tendered, had the title to all of the prop¬ 
erty, or that he was the person whose name Gillett did not 
care to mention. This point is covered by the third 
exception (Rec., p. 32). 
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A broker who supplies a person willing to exchange land 
with his principal must show, before he can claim his 
commission, that the customer is able to make the ex¬ 
change. 

In Hersher vs. Wells, 103 Ill. App., 418, Wells, a real 
estate broker, with whom Hersher had listed certain of 
his properties “for sale or trade,” showed one Green, 
who owned land in Missouri, some of Hersher’s houses. 

While there was some talk between Hersher and Green, 
the latter never gave Hersher any evidence of title to 
the Missouri land. An interview planned by Hersher 
and Green was prevented by Hersher being called away 
on business. It appeared that Green did make out a 
deed to the Missouri land and tendered it to Hersher, 
who refused to accept it. The court, emphasizing the 
element of “ability” in the character of a purchaser, 
said, p.422: I 

“Even if appellant, Adkinson and Green agreed 
to trade, still, before appellee is entitled to 
recover his commissions, he must show that the 
purchasers he found were able to make the ex¬ 
change; and this ability was not proven by the 


mere production of deeds on their part, without 
some showing that they also had title to the 
properties they w r ere willing to deed. The ability 
of Adkinson and Green did not depend upon 
general financial responsibility, but upon their 
being owners of the lands it w r as proposed to ex¬ 


change. The element of ability is a part of the 
plaintiff’s case. Pratt vs. Hotchkiss, 10 Ill. App., 
603; Schmidt vs. Keeler, 63 Ill. App., 487; Wooley 
vs. Lowenstein, 83 Hun, 155” (1902). 

“The right to show T that the customer produced 
by the plaintiffs was not the owner, and did not 
have title, as well as that the same was unmarket¬ 
able, was certainly a condition precedent before 
the plaintiffs could recover.” 

Moiskcowdtz vs. Hornberger, 38 N. Y. Supp., 
114(1896). 
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“But to entitle the broker to his compensation 
he must produce a customer not only willing but 
able to purcase his principal’s property (Condit vs. 
Cowdrey, 139 N. Y., 273; Gerding vs. Haskin, 
141 N. Y., 514). The point was distinctly raised 
by the defendants on a motion to dismiss the 
complaint, that there was no evidence to show that 
Wronkow was the owner of the State St. building, 
or able to convey it. It was necessary for the 
plaintiff to prove this fact to entitle himself to 
a recovery. We have looked through the evidence 
and find the case barren of proof on this point. 
We, therefore, feel constrained to reverse the 
judgment.” 

Wooley vs. Lowenstein, 83 Hun, 155 (1894). 

In Norman vs. Reuter, 54 N. Y. Supp., 152, Reuter, 
the owner of city property, agreed in writing to pay 

Norman $500 if he secured for Reuter a certain farm 
in exchange for the city property. Norman procured a 
contract for the exchange, which was signed by Reuter 
and one Goldhammer, through the latter’s agent. It was 
conceded that Goldhammer had no title to the farm. 
It was testified by Weiss, Goldhammer’s agent, that while 
his principal, at the time of the execution of the contract 
with Reuter, had no title to the farm, he, Weiss, had 
entered into another contract for the purchase of the 
farm. His testimony w r as very indefinite, and the other 
contract was not produced. The Supreme Court of New 
York expressed its doubt that any such contract was 
made, and pointed out that there was not the slightest 
evidence in the case tending to show who the owner of the 
farm was, or that Goldhammer was ever in a position to 
make good his engagement under the contract with de¬ 
fendant. Continuing the court said (p. 153): 

“The rule is well settled that the plaintiff’s 
recovery must be secundum allegata et probata, 
and the burden, therefore, rested upon him of estab- 
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lishing the fact that he had procured for the 
defendant a valid contract for the exchange of the 
properties in question, under which she could 
compel performance. This necessarily implied 
that the person with whom she contracted was 
one who was able to perform. It would be a 
monstrous proposition to advance that, merely 
because the broker had obtained some one who 
was willing to and who did sign a contract for the 
exchange or sale of property, he had earned his 
commission, although the party so contracting 
had no interest in the property, and was in a legal 
sense a stranger to it” (1898). 

In Burnham vs. Upton, 174 Mass., 408, the facts were 
stated by Holmes, C. J., as follows: 

“This is an action by a broker to recover 
his commission upon an exchange of land. There 
is no question that the defendant employed the 
plaintiff, or that he made a written agreement 
for an exchange which was procured by the 
plaintiff, but it turned out that the other party 
to the exchange did not own all the land which he 
agreed to convey, and was not able to make a 
title at the appointed time. There was evidence 
that the defendant relied wholly on the plaintiff, 
and although this was contradicted, that the 
plaintiff told the defendant that Corbin, the other 
party, owned the land to be conveyed by him, 
and was all right in the way of pecuniary respon¬ 
sibility. It is certain that Corbin’s agreement, 
which was dated January 6, 1897, and was to be 
performed on or before January 15, 1897, and 
which was drawn by the plaintiff, ran that 
Corbin ‘agrees to deed’ the land which he was to 
exchange. This language on the face conveys the 
idea that the title is to come from him.” 

On these facts it was held that— 

“a broker does not earn his commission by bringing 
a person to his employer, who assumes to con- 






17 

tract as owner, when in fact he is not owner, as the 
broker knows and the employer does not know, and - 
who within the few days allowed for performance, 
turns out unable to perform his contract and is 
irresponsible” (1899). 

Greusel vs. Dean, 98 Iowa, 405. 

Defendant agreed to pay plaintiff a commission when 
he should succeed in disposing of certain personal prop¬ 
erty then belonging to defendant, on terms acceptable 
to defendant: Plaintiff brought to defendant one Buck¬ 
ingham, who entered into a written contract of sale with 
defendant, by the terms of which defendant was to trans¬ 
fer to Buckingham the personal property after Bucking¬ 
ham had paid or secured to him $1,500, and had de¬ 
livered to him warranty deed and abstracts of title 
to 400 acres of land in Missouri, and a lot in Akron, 
Iowa, showing clear title in himself. Buckirfgham 
failed to furnish abstracts and to make payments re¬ 
quired by contract. Plaintiff sued for commission 
claimed as due by reason of sale to Buckingham. De¬ 
fendant contended that inasmuch as Buckingham failed 
to carry out contract on his part, there was no completed 
sale. Trial by jury, verdict for plaintiff. Reversed by 
Sup. Ct., which said (p. 407): 

“Plaintiff was to dispose of the property in the 
manner and on terms acceptable to the defendant. 
Now, he brought the defendant and Buckingham 
together, and they entered into a written con¬ 
tract for the sale of the goods, on terms acceptable 
to the defendant. By the terms of this contract 
Buckingham was to pay a sum of money, and 
convey a house and lot in Akron, Iowa, and a tract 
of land in the State of Missouri. The title 
to all of this real estate was to be shown to be clear 
and free from encumbrance, and to be conveyed 
by warranty deed, and accompanied by abstracts 
of title showing clear title. The abstracts fur¬ 
nished did not show title in Buckingham. 


4 
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“The law is settled in this State, that, to entitle 
plaintiff to his commission under the contract, 
he must find a purchaser who is able and willing to 
make the purchase and complete the contract 
(citing cases). The facts show that Buckingham 
was not ‘able and willing’ to complete the con¬ 
tract. Not having title to the land proposed 
to be deeded to the defendant, he could not per¬ 
form the contract on his part. 

“The court instructed the jury that the plaintiff 
would be entitled to his commission, upon the 
defendant’s making a contract with James Buck¬ 
ingham for the sale of the property of the de¬ 
fendant, upon terms and conditions that were 
satisfactory to defendant and the fact that the 
contract was not carried out would' not defeat 
plaintiff ’s right to recover. Plaintiff’s contract to 
dispose of said property was not executed by 
finding one who would enter into a contract for 
the purchase in the manner and on the terms 
agreeable to the defendant. It seems to us that 
the contract of the parties contemplated a com¬ 
pleted sale and transfer of the property, or the 
making of such a contract of sale as was enforce¬ 
able. Owing to the inability of the defendant to 
make title, the sale was never fully consummated. 

• • • • • • 

“In the case at bar neither party could enforce 
the contract against the other, because of failure 
of title in Buckingham. Therefore, there was no 
disposal of the property within the meaning 
of the contract, and hence no commission earned. 
If Buckingham had been ready, able and willing 
to have completed the sale, or if the contract en¬ 
tered into between him and the defendant could 
have been enforced, then a failure to complete the 
sale, by reason of the fault of the defendant, 
would not have deprived plaintiff of his right to his 
commission; and it may be that such would be the 
case, though Buckingham was not willing to com¬ 
plete the sale, if the situation was such that the 
contract could have been enforced as against 
him” (1896). 
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C. The third prayer as allowed would seem to be in 
conflict with the case of Constable vs. National Steam¬ 
ship Co., 154 U. S., 51 (74), wherein the court quotes with 
approval two New York cases, and proceeds to say: 

“The principle above announced was still fur¬ 
ther limited by the Court of Appeals in Vrooman 
vs. Turner, 69 N. Y., 280, in which it was said 
that, to give a third party, who may derive a bene¬ 
fit from the performance of a promise an action, 
there must be— first, an intent by the promisor 
to secure some benefit to the third party; and, 
second, some privity beetween the two, the 
promisor and the party to be benefited, and some 
obligation or duty owing from the promisor to the 
latter, which would give him a legal or equitable 
claim to the benefit of the promise, or an equiva¬ 
lent to him personally/ ’ 

Seventh Assignment of Error. 

This assignment is based upon the refusal of the court 
to give to the jury the first, second, third, fifth, and sixth 
prayers (Rec., pp. 35, 36, and 37) requested by the 
appellant. 

a. That the first prayer asked and rejected states the 
law with respect to agent and principal can not be 
questioned in view of the repeated decisions of this court. 

One of those decisions was a case in which Story, one of 
the appellee’s witnesses, and his partner Cobb were the 
defendants, and the individual Colliere was ar actor in 
that case as in the present. 

In that case this court said: 

“The fiduciary relation established between the 
parties charged the defendants with a sacred 
trust, which demanded of them a complete, 
open, and frank disclosure to plaintiffs of every 
step taken in the transaction from the date of the 
creation of the agency until the transaction was 
finally closed. During that period defendants owed 
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a duty to plaintiffs which forbade the placing of 
themselves in any attitude, however profitable, 
that would even appear to be antagonistic to the 
interests of plaintiffs, without first having secured 
their consent after a full disclosure.” . . . 

“In a case of this sort, the issue of fraud is 
eliminated. Where an agent voluntarily places 
himself in a position antagonistic to the interest 
of his principal, the court will not stop to consider 
whether any fraud in fact existed or was even 
intended, or whether the principal suffered loss. 
The principal has at his disposal the option of 
repudiating the entire transaction, or of demand¬ 
ing and enforcing reparation for loss sustained, 
including commissions paid.” 

Dahlgreen vs. Story, 39 Appeals, D. C., 29 
(34). 

In the case just cited this court quotes from the case 
of Robertson vs. Chapman, 152 U. S., 673, in part as 
follows: 

“The law will not in such case, impose upon the 
principal the burden of proving that he was in fact 
injured, and will only inquire whether the agent 
has been unfaithful in the discharge of his duty. 
While his agency continues, he must act, in the 
matter of such agency, solely with reference to the 
interests of his principal. The law will not permit 
him, without the knowledge or assent of his 
principal, to occupy a position in which he will be 
tempted not to do the best he may for the princi¬ 
pal.” 

Inasmuch as the law set forth in instruction numbered 
1, asked in behalf of the appellant and refused, was 
correct, the only possible reason for its refusal by the 
trial court is that the learned judge was of the opinion 
that there was no evidence in the case as a basis therefor. 

It is submitted that this was an erroneous conclusion, 
for an examination of the record will show that the ap- 
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pellee, acting through its avowed agents Talbott and 
Herzog, for whose conduct it is responsible, not only 
deliberately disregarded the instructions of the appellant 
but joined the opposing forces and engaged with them in 
an attack upon the appellant, all without the slightest 
excuse or necessity. 

Herzog testifies (Rec., p. 20). 

“I was present at the time the tender of the 
paper was made at defendant’s office in Septem¬ 
ber. I happened to go along, because Mr. Talbott 
and I were interested in the deal. We carried 
our part out. We wanted to see if Mr. Walter was 
there when the deed was offered. I thought 
I was a little interested in it. We went all the 
time as his agent. Mr. Talbott and I always 
acted as his agent in that deal. Mr. Story and Mr. 
Cobb said they were going up there to offer the 
deed to Mr. Walter, and Mr. Talbott and I went 
with them. We went because we were interested 
in it.” 

Talbott testifying for appellee as accounting for his 
connection with the tender (Rec., p. 16), says: 

“On September 20th, witness was called by 
Story & Cobb, who called his attention to the 
fact that the contract was expiring, and they 
agreed to go to the defendant’s office and see if 
they could find him, being informed he would 
be there the next day, carrying the papers along.” 

As real estate men of at least eight years experience as 
they testified, Talbott and Herzog must have supposed 
that there was some significance in the tenders which 
they united with Story & Cobb, the agents of Gillett, 
in making at the appellant’s office in his absence, and they 
certainly knew that the interests of the appellant, their 
principal, could not possibly be advanced by the making 
of the tenders, or by their attendance at the time thereof 
in the character of agents for the appellant. 





22 

They knew perfectly well that these tenders were 
thought necessary by the party adverse to the appellant 
for the purpose of fixing the liability of the appellant 
under the contract of August 22d, and yet we find them 
confederating with the agents for the other side as to 
their presence, and declining, in the capacity of agents 
for the appellant, the tender then made. The witness 
Cobb testifies (Rec., p. 21) that the tender of the deed 
was made “to either Herzog or Talbott as a representa¬ 
tive of the defendant. They said they were instructed 
or they wished to inform us that the defendant was 
not willing to carry out his part of the contract/’ and 
this in the face of the testimony of Talbott (Rec., p. 16) 
that he first knew that the defendant did not intend to 
carry out the contract along about September 27th. 

In this state of affairs the general doctrine of the courts 
is that declared as follows: 

“It matters not that there was no fraud medi¬ 
tated, and no actual wrong done. The rule is 
not intended to be remedial of actual w T rong, but 
preventive of the possibility of it.” 

Young vs. Hughes, 32 N. J. Eq., 372 (384). 

Consider, now r , the conduct of Herzog and Talbott 
with respect to the letter of August 25th, heretofore copied 
in this brief, which was mailed on that day to Herzog, 
and returned undelivered to the appellant’s office. 
This letter still in the envelope was on Thursday, August 
28th, a few hours after its return through the postoffice^ 
handed by the appellant’s secretary to Herzog with a 
statement that it had been returned, that it was from 
Mr. Walter, and that it was very important business 
(Rec., p. 30). This testimony was not contradicted, and 
both Talbott and Herzog admit the delivery of the 
letter at the time stated, and say that Herzog simply put 
it in his pocket without opening it, and its contents were 








not known until quite recently before the trial of this 
case (Rec., pp. 16, 20). 

Here were agents calling upon their principal and in his 
absence put in possession of a letter from him with a 
warning that it was on important business, and yet they 
do not even take the trouble to open it so that they 
are left in entire ignorance, according to their own ac¬ 
count, of its contents, or of the instructions therein 
contained, and never did know its import until long after 
the institution of this suit. 

Assuming that they were ignorant of its contents, which 
is stretching human credulity to the extreme degree,, 
they proceeded to act and deal as the agents of the 
appellant in absolute ignorance, with the means of 
knowledge, in their possession, of what his wishes or 
instructions were. 

This conduct on their part was absolutely opposed to 
every principle of law governing the duties of agents, 
and had a tendency by their own act to place them in a 
position antagonistic to the interests of their principal, 
and as a matter of fact did so place them, and hence 
it is immaterial whether their conduct was fraudulent 
in fact, or whether fraud was even intended, or whether 
the principal suffered loss. 

It is therefore respectfully submitted that the action of 
the trial court in refusing appellant’s first instruc¬ 
tion cutting off as it did all argument on the facts hereto¬ 
fore presented before the jury, was plain error, which was 
intensified, to the prejudice of the appellant, by the 
action of that court, after refusing the instruction in the 
presence of the jury and in the absence of the right to 
appellant’s counsel to argue these matters before the jury 
in making in the general charge to the jury, without 
explanation the statement (Rec., p. 39): “If you find 
that in any other respect they failed to act with fidelity 
to their client, they would not be entitled to recover.” 
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This observation was made by the trial judge in con¬ 
nection with the only prayer offered by the appellant 
which was granted, being the fourth (Rec., p. 36), and all 
that the court said in its general charge with respect to 
the good faith of an agent was based upon its observa¬ 
tions with respect to said fourth prayer, and the matters 
referred to in said fourth prayer had no relation to the 
acts of the agents which were the basis of the first 
instruction. 

b. The second instruction asked by the appellant 
and refused by the court was based upon the case of 
Constable vs. National Steamship Co., 154 U. S., 51 (74), 
referred to in sub-paragraph C in the discussion of the 
sixth assignment of error. 

c. The third instruction (Rec., p. 36) asked by the 
appellant and refused was certainly warranted by the 
facts already discussed under sub-paragraph a of the 
seventh assignment of error, and was in strict accordance 
with the decision of this court in Dahlgren vs. Story, 
heretofore cited. 

Its refusal was in effect a declaration to the jury 
that there was nothing in the conduct of either Talbott 
or Herzog in the particulars heretofore referred to for the 
consideration of the jury, thus ignoring, as it is submitted 
acts and conduct on their part which showed positive 
antagonism on the part of the agents and reckless disre¬ 
gard of their duties. 

d. The fifth instruction asked by the appellant (Rec., 
p. 36) was based upon the offer of proof which is referred 
to under the fifth assignment of error and need not be 
further discussed. 

e. Under the sixth prayer offered by the appellant and 
refused (Rec., p. 37) the jury, finding from the testimony 
that an agency on the part of the appellee through 
Herzog and Talbott, for the appellant, had been estab¬ 
lished, were precluded from considering the letter of 






25 

August 25th, and a revocation of the agent’s authority, so 
that they had a right to presume that the agency con¬ 
tinued down to and included the dates of the tenders, and 
to infer that all Herzog and Talbott did in the interval 
before the tenders was authorized and for the benefit 
of the appellant. 

In the general charge (Rec., p. 39) the learned trial 
judge told the jury in so many words that the letter of 
revocation of August 25th, would not “operate as a revo¬ 
cation of the authority of the plaintiff to act as the 
agent of the defendant,” if the jury should further 
find that the contract of August 22d had been actually 
signed by Gillett before the letter of revocation was 
delivered to the appellee’s agent. 

Not only this, but the jury must have understood, 
having found that the contract of August 22d, having 
been signed by Gillett was actually returned to the city of 
Washington on the morning of Tuesday, August 26th, 
two days before the letter of revocation on August 
28th, that for this reason the letter did not operate as a 
revocation, and consequently Herzog and Talbott had a 
perfect right thereafter, and at least until September 27th 
following, when Talbott said he first understood the 
deal was off, to act according to their good pleasure as 
agents for the appellant and do anything they might 
desire, no matter how adverse in fact, or in tendency, to 
the interest of appellant, and regardless of the fact 
whether they were following or disobeying his instruc¬ 
tions, or carrying out, or acting contrary to the appellant’s 
wishes. 

Eighth Assignment of Error. 

This assignment appears in the eighth bill of exceptions 
(Rec., p. 40). 

So much of the exception as relates to the effect of the 
letter of August 25th, delivered to the appellee’s agent, 
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August 28th, as a revocation, has already been discussed 
under sub-paragraph e of the seventh assignment of 
error, and need not be repeated here. 

Although the appellee itself placed in testimony the 
letter of August 25th, thus introducing the question of 
revocation as a part of its case, the court in its general 
charge told the jury that the burden of proof as to 
revocation was upon the defendant, and this after 
the appellee having shown the letter, as part of its case, 
which in terms was a revocation, thereby assumed the 
burden of disproving the revocation. 

Finally, upon the whole case, it is to be observed that 
the court, in its general charge (Rec., pp. 38, 39) limited 
the appellant to two defenses: First, as to the time 
the contract was to be signed by Gillett. Second, as to 
the representation by Herzog that he had a party to take 
the property from appellant immediately after the ex¬ 
change. 

These were the only issues which counsel could argue 
to the jury, and thus the appellant was deprived of 
the defenses, hereinbefore discussed, which, it is sub¬ 
mitted, had the jury been allowed to consider and 
pass upon, must inevitably have brought about a verdict 
for the appellant. 

It is respectfully submitted that the judgment below 
should be reversed and a new trial ordered. 

IRVING WILLIAMSON, 

EVANS BROWNE, 

CHARLES COWLES TUCKER, 

Attorneys for Appellant. 
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CISSEL, TALBOTT AND COMPANY, a Corporation, 

Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


Statement of Facts. 

M © do not believe that the statement of facts contained in 
appellant’s brief to be sufficiently full and complete to 
present the questions involved in this case for review, and 
therefore, make this restatement. 

This action was instituted in the Supreme Court of the 
District of Columbia by appellee, a corporation, engaged in 
the general real estate brokerage business in the District of 
Columbia, to recover of Frank Walter the sum of five thou- 
lr 
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sand ($5,000) dollars, as compensation for effecting an 
exchange of certain real estate owned by the said Walter. 

Plaintiff’s declaration and affidavit of merit (Rec., pp. 
1-4) alleged its employment by the said Walter, the pro¬ 
curement by it, through the efforts of its agents, B. E. 
Talbott and J. Herzog, of the contract of August 22, 1913 
(Rec., p. 13), the agreement by Walter to pay $5,000 to it 
as compensation for effecting the exchange, and the failure 
of Walter to pay said compensation. The defendant pleaded 
the general issue, and in his affidavit of defense (Rec., p. 6), 
which it is important to notice in view of the testimony at 
the trial, denied absolutely that he, at any time, engaged the 
services of the plaintiff, through its agents, to render him 
any sendee, nor did he ever agree to pay plaintiff any com¬ 
pensation, nor did he have any information or knowledge 
that plaintiff was assuming to act as his agent, and that it 
never rendered him any service in the matter; that the 
fact was that Herzog alone called upon defendant, repre¬ 
senting himself to be the agent of F. H. Gillett, who owned 
the properties at 1401 and 1403 H street, and, as the agent 
of Gillett. proposed the exchange; that, relying upon the 
representations of Herzog he signed the contract of August 
22, 1913, but before that contract had been signed, or even 
sent to him for signature, he being absent from the city, that 
he (Walter) gave notice to Herzog, as agent for Gillett, that 
he would proceed no further in the matter; that subse¬ 
quently, on two occasions, about September 20 and 22, 
1913, Talbott and Herzog, falsely assuming the character of 
agents of defendant, by arrangement with one Cobb, came to 
defendant’s office, in his absence, and undertook to permit 
a tender of some deed to them for the purpose of fixing lia¬ 
bility upon defendant; that defendant’s only agreement 
was with Herzog as an individual and was to the effect that 
he was to receive no compensation if the exchange failed of 
consummation, whether such failure was due to the act of 
defendant or for any other reason. 
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At the trial it appeared that Herzog and Talbott had, in 
the first instance, gone to see Walter in response to a letter, 
dated May 22, 1913, addressed to Herzog in care of the 
plaintiff (Rec., p. 10); that at the interview Walter stated 
that he owned quite a little bit of property and would like 
to sell or exchange it. 

Herzog and Talbott promised to look around and several 
weeks later called Walter’s attention to the property at 1401 
and 1403 H street, which they had learned was on the 
market, and asked Walter, who was himself a licensed real- 
estate broker, to make some offer of exchange. 

At that time neither Talbott nor Herzog knew who the 
owner of the H Street property was, but stated that Story 
& Cobb were the agents. About June 21, 1913, defendant 
Walter was ready to make an offer for the II Street property, 
which offer was incorporated into a memorandum contract, 
on the form of Cissel, Talbott & Company, Inc., and signed 
by Walter, this memorandum providing for a commission 
of $5,000 to Cissel, Talbott & Company (Rec., p. 11). 

Herzog and Talbott then took this paper to Story & 
Cobb, who subsequently returned it with the addition of 
the signature of F. H. Gillett and the typewritten memo¬ 
randum regarding encumbrances, to which Walter refused to 
agree. Negotiations were renewed, other properties substi¬ 
tuted, and finally Walter wrote (Rec., p. 26): “I beg to 
make you the following proposition, and as I have given 
considerable time to going over the various figures and prop¬ 
erties suggested, I would like you to consider it my ulti¬ 
matum. ” The letter then set forth the properties to be 
exchanged, and this proposition of Walter’s with the change 
of one piece of property, was incorporated into the contract 
of August 22, 1913 (Rec., p. 13). At the time of the execu¬ 
tion of this contract Talbott and Herzog signed the agree¬ 
ment regarding compensation at the request of Walter (Rec., 
p. 12), though the agreement bears date July 31, 1913. The 
contract of exchange thus signed by Walter was taken the 
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same day, which was Friday, by Herzog and Talbott to 
Story <fc Cobb, it being expected that Gillett would be in 
Washington the next day, Saturday; but upon his non-ap¬ 
pearance, Story & Cobb sent the contract to him, by special 
delivery mail, at his home in Massachusetts. Gillett signed 
the contract immediately and returned it to W ashington, 
where it arrived in the first mail, Tuesday morning, August 
26, 1913 (Rec., p. 14). 

The witness Herzog testified that on Monday, August 25, 
Story & Cobb learned by wire that the contract had been 
signed by Gillett and was on its way back to Washington, 
which fact he (Herzog) communicated by phone to Walter’s 
secretary, Walter being absent from his office. Walter s 
secretary, who was called as a witness by defendant, stated 
that she did not remember this phone conversation, but she 
would not swear that it did not occur. It might or might 

not have happened (Rec., p. 31). 

On Tuesday morning, when the contract arrived, Talbott 

called upon Walter, but not finding him in, the contract 
was sent to the Columbia Title Company (Rec., p. 14). 

On Wednesday, August 27, Talbott and Herzog called on 
Walter, Herzog congratulating him upon the fact that the 
contract had been signed. W alter informed them that he 
had the letter from the title company, which is printed on 
page 28 of the record, but asked to be excused, as he had to 
go to court. 

Walter said nothing about having revoked the contract, 
nor about having written a letter to Herzog to that effect, 
and it was not until in September, after the offer of the deed, 
and after Walter returned from Virginia, that he said he 
would not make the deal (Rec., p. 18). 

The next day, which was Thursday, August 28, Herzog 
and Talbott returned to Walter’s office and learned from 
his secretary that he was out of town for the day. There¬ 
upon the secretary handed a sealed letter to Herzog, the en¬ 
velope being addressed to him alone, and the postmarks 




thereon indicating that it had reached the post-office in 
Washington on August 25, 1913, at 3:30 p. m., and be¬ 
cause of lack of proper address, it was returned to Mr. 
Walter’s office, the last postmark being August 27, 1913, 
4:30 p. m. (Rec., p. 20). Mr. Herzog put this letter in his 
pocket without opening it, nor did he communicate its con¬ 
tents to Talbott until quite recently. In the preparation of 
the bill of exceptions the contents of this letter were acci¬ 
dentally omitted and are to be found at page 3 of appellant’s 
brief, and, for convenience, its contents are here repeated: 

“301-2 Colorado Building, 

“August 25, ’13. 

“Messrs. J. Herzog & B. E. Talbott, 

“ Washington, D. C. 

“Gentlemen : I have been very much surprised 
today to hear nothing from you on the deal that you 
claimed was to he put through Saturday—the Con¬ 
gressman interested, as stated by you only being here 
for that day. 

“I beg to advise you that my proposition is not for 
all time, and that I withdraw any offer that I have 
made and will not be bound after 3 p. m., today. 

“Yours truly, 

“FRANK WALTER. 

“F. W./C.” 

Walter’s explanation of the circumstances attending the 
execution of the contract and the writing of the foregoing 
letter were that Herzog had represented to him that he, 
Herzog, had a very wealthy Hebrew friend who must have 
the corner of 14th and H streets; that he was dealing with 
Herzog as his agent, but when the contract of August 22 
was signed, both Herzog and Talbott came into his office 
and told him that they had the buyer in town, and also the 
Congressman who owned the property in town, and that if 
Walter would sign the contract they would go out and com¬ 
plete the transaction, and have it in his office before 12 o’clock 
on Saturday. They were to bring in the signed contract for 
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the exchange of the properties and a contract from their 
buyer to take the property over. Defendant was to get some 
cash above the trading price for 14th and H streets, but did 
not remember how much his profit was to be. If he could 
get a little cash he did not pay much attention to the amount. 
Talbott and Herzog did not bring the contract to him on 
Saturday, and on Monday morning Walter called the offices 
of Cissel, Talbott & Company, who intimated that Mr. Tal¬ 
bott was not connected there, and then gave defendant his 
house number (Rec., p. 23). He then called up Talbott at 
his house and told him he did not propose to fool with the 
matter any longer. He, Talbott, said he was sorry, but that 
he could not do anything about it, and told him that he 
would find Mr. Herzog down on 7th street where he had an 
office will his son. Walter then told Talbott that he wished 
it understood that the thing was through, and thereupon 
wrote a letter to Talbott and Herzog, which he addressed to 
Herzog in care of his brother on 7th street, which address 
he got from Cissell, Talbott & Company. The office of 
Cissell, Talbott & Company informed him that Herzog was 
not connected there; that he, Walter, was called to Roanoke 
that day (Rec., p. 25) and did not return for six or seven 
days. He saw them when he returned, but there was nothing 
further said about the deal. 

Both Herzog and Talbott denied absolutely that there was 
ever anything said about any person taking the property off 
of Walter’s hands, and with reference to the phone conver¬ 
sation of Monday, the 25th, Talbott testified that it occurred 
in the afternoon when he was at his house preparing to go 
to the railroad station for the purpose of going out of town 
over night. That Walter’s sole inquiry was as to the where¬ 
abouts of Herzog. Talbott told him that he was on the way 
to his, defendant’s, office. Walter asked Talbott to come with 
him, and Talbott said he could not, but would be at defend¬ 
ant’s office the next morning, to which the defendant re¬ 
plied, all right (Rec., p. 33). 



It will be noted that Walter's claim that Herzog was to 
produce a rich Hebrew to take the 14th and H Streets prop¬ 
erty off his hands was an afterthought, as no such claim is 
made or alluded to in his affidavit of defense (Rec., p. 6). 
His testimony on this subject was not only extremely in¬ 
definite, but was flatly contradicted by the weight of the evi¬ 
dence. He does not claim that any such contract was ever 
prepared or discussed or the terms thereof considered or de¬ 
termined. All that he could say on the subject of the sale 
by him of this property, valued by him at a half million 
dollars, was: “I was to get some cash above the trading price 
for 14th and H streets, but I do not remember how much. 
I do not remember how much profit I was to make" (Rec., 
p. 27). 

It is proper to state here that Walter testified he left the 
city on the evening of the 25th and did not return until six 
to ten days later, or early in September. According to 
Herzog and Talbott they again called at defendant’s office 
August 29 and were asked by him for the contract of August 
22. They offered to get it from the title company, but 
Walter said the following morning would do. 

Calling the next day (August 30) they did not find 
Walter in, and after waiting some time his secretary, re¬ 
sponding to a call over the telephone, said, “They are here 
now," and asked them to wait, and in a short time Mr. 
Randall Hagner came in and asked them for the contract. 
They refused to deliver it to him, but gave it to the secre¬ 
tary, who said it was all right; Mr. Walter said to give it to 
Mr. Hagner, and she handed it to Hagner (Rec., p. 14). 

It is conceded that this copy of the contract is the one 
produced by defendant at the trial. Defendant testified 
that after the phone conversation of August 25 he saw 
Herzog and Talbott five or six or ten days later, and there 
was nothing further said about the contract, and they acted 
as if the whole thing was off. He admitted asking Hagner 
to go get the contract for him and that he was in town when 
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he did so. Herzog and Talbott again saw Walter September 
2, and he told them he was going away for a few days and 
on his return would close the matter up (Rec., p. 14). 

After September 2 Herzog and Talbott had no commu¬ 
nication with Walter except the telegrams (Rec., 15), in one 
of which he stated he had had no dealings with Cissell, Tal¬ 
bott & Company until his return subsequent to September 
22. A few days after this date Talbott saw Walter in his 
office and he stated that he had forgotten all about the mat¬ 
ter and asked to be given a day off to see what he could do. 

On the 27th or 28th he informed Herzog and Talbott that 
he decided that he did not want to make the deal; that his 
wife would not sign the papers, and that the price was too 
high (Rec., p. 15). 

With regard to the tender made by Story & Cobb on behalf 
of Gillett, it appeared that Herzog and Talbott were at 
Walter’s office on the morning of Saturday, September 20, 
and, according to the same witnesses, also on Monday, the 
22d. According to the witnesses Herzog, Talbott, and Story, 
when the deed was tendered either to Herzog or Talbott as 
agent for Walter, they replied that they were not authorized 
to take it (Rec., p. 16). 

F. H. Gillett (Rec., p. 21) testified that he owned a por¬ 
tion of the H Street property and had an interest in and 
controlled the remainder, the title to which was in a party 
whose name he did not care to state. 

The deed, which was the subject of the tender above men¬ 
tioned, was from one Clarence Colliere and wife. 

The contract of exchange of August 22, 1913 (Rec., p. 

13), required that Gillett should convey the H Street prop¬ 
erty subject to certain deeds of trust, and among the rest 
one for $130,000. 

Talbott’s account of the tender is on page 16 of the record, 
which was that he agreed to go with the other parties named 
to the defendant’s office and see if they could find him. 

After tender to the appellant’s secretary, Story said to Tal- * 






bott, “You as Mr. Walter’s agent, I will offer them to you,” 

and Pal bott responded that he had no authority to receive 
them either. 

Appellant offered to show by Cobb, of the firm of Story & 
Cobb (Rec., p. 21), that the property which Gillett was to 
get under the contract of August 22,1913, was worth $50,000 
more, in the opinion of said Cobb as a real-estate broker, 
though he had no active connection with the contract, than 
that which the appellant was to get from said Gillett, and 
the appellant further offered to show (Rec., p. 29) that said 
Gillett had brought suit on the law side of the Supreme 
Court of the District of Columbia against the appellant, the 
claim therein being based upon the tender made to Herzog 
and Talbott as agents of the appellant, as shown by the sup¬ 
porting affidavit made by said Cobb. 


ARGUMENT. 

First Assignment of Error. 

No authority is cited in support of this assignment and 
none can be found to support appellant’s contention. Her¬ 
zog’s statements were mere expressions of opinion on his part 
and his good faith in making them was not challenged. 

The admission of Cobb’s testimony would have been 
merely to set opinion against opinion. The record does not 
show that Walter relied and acted on Herzog’s advice, but, 
on the contrary, it appears that Walter himself was a licensed 
real-estate broker; was to share in the commission on this 
exchange (Rec.y 12), and that the exchange embodied in 
the contract of August 22 originated with Mr. Walter him¬ 
self. 

At page 26 of record a letter of Mr. Walter’s to Herzog 
appears, in which he says, “I beg to make you the following 
proposition, and as I have given considerable time to going 
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over the various figures and properties suggested, I would 
like you to consider it my ultimatum. ,, 

Second Assignment of Error. 

Walter in his affidavit of defense swore that he had never 
employed the plaintiff corporation, and in his telegram of 
September 22 (Kec., 15) denied having had any dealings 
with it. At the trial, after it appeared beyond question that 
Herzog and Talbott acted for Walter, one of the defenses 
advanced by defendant was that Talbott and Herzog, in fail¬ 
ing to disclose to defendant that they were acting for plain¬ 
tiff corporation and not as individuals, had violated the rule 
requiring the full disclosure by agent to principal of every 
fact within the knowledge of the former. It was to meet this 
theorv of the defense that the court admitted in evidence a 
contract and certain checks involved in other transactions. 
The court said, at page 28 of the record, in admitting the 
contract: 

“I will allow that to come in evidence as tending 
to show the knowledge of the witness (Walter) of 
the fact that Talbott was connected with the firm of 
Cissell, Talbott and Company.” 

That knowledge on the part of defendant that Herzog 
and Talbott were acting for plaintiff was an issue in the case 
is clearly indicated by the language of the court to the jury 
at page 38 of the record, where it is made one of the con¬ 
ditions of plaintiff’s recovery that the jury find that some 
time during the course of the negotiations for said exchange 
of properties the defendant Walter knew or was advised that 
Herzog was acting as a sales agent in the employ of and 
for the benefit of said plaintiff, and Talbott was acting as the 
president of plaintiff corporation. 

This contract was clearly admissible to prove knowledge 
on the part of Walter of the connection between Herzog 
and Talbott and the plaintiff. 



Third Assignment of Error. 


The court properly refused to admit the record in Gillett 
vs. W alter on the ground it was res inter alios acta. Cobb, 
himself, had been called as a witness for defendant, and 
after refreshing his memory from the affidavit in question, 
testified. The mere fact that Mr. Gillett instituted a suit had 
no bearing on the present case. 

It may be noted in passing that counsel for plaintiff did 
not offer to show the result of the Gillett-Walter suit. 

Fourth and Fifth Assignments of Error. 

So far as the plaintiff’s right to recover in this case is con¬ 
cerned, the state of the title to the H Street property at the 
time of the tender is immaterial. It is appellee’s contention 
that it became entitled to its commissions upon the execu¬ 
tion by Gillett and Walter of the contract of August 22. 
This suit was brought upon an express contract procured by 
the plaintiff’s agents at the instance of defendant. They 
at no time professed to have any knowledge as to the state of 
the title to the property at 14th and H streets northwest, 
except such as they acquired from Story & Cobb, agents for 
that property. Herzog and Talbott communicated all the 
information they had on the subject of the title to Walter 
and told him its source. It is uncontradicted that Walter 
made the offer contained in the contract of June 21, 1913 
(Roc., 11) without knowing who the owner of the property 
was, and neither did Herzog nor Talbott, and it was not until 
that contract was returned in a modified form, signed “F. H. 
Gillett, owner,” that either Walter, Herzog, or Talbott had 
any knowledge as to the supposed owner’s name. Walter, 
himself, made no investigation of Gillett’s title, nor did he 
request Herzog and Talbott, or either of them, to do so. It 
is perfectly apparent that in this contract of exchange Walter 
was looking solely to the property itself and not to the re- 
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sponsibility, financial or otherwise, of the holder of the title 
to that property. It will be remembered in this connection 
that in declining to consummate the deal Walter did not 
rest his objection to the exchange on any question of title, 
or the condition of encumbrances on the H Street property. 
As before stated, if the plaintiff was able to show to the satis¬ 
faction of the jury that it procured a valid and binding con¬ 
tract of exchange between Gillett and Walter, it became en¬ 
titled to the agreed commission, and all question of title and 
condition of encumbrances on the property were immaterial 
in a suit brought by it to recover the stipulated commission. 

That real-estate brokers have earned and are entitled to 
their commissions when they have procured for their prin¬ 
cipal a binding contract either of sale or exchange is a propo¬ 
sition sustained by the overwhelming weight of authority, 
and where such a contract is procured the question of the 
readiness, willingness, and ability of the other party is con¬ 
cluded so far as the right of the agent to his commission is 
concerned. 

Thus in Roche against Smith, 176 Massachusetts, at page 
595, it appeared that the defendant employed the plaintiff 
broker to exchange her property for other suitable prop¬ 
erty. The broker found one Armstrong, whose land was 
accepted by the defendant as suitable, and through the ef¬ 
forts of the plaintiff a written agreement was made between 
defendant and Armstrong by which the defendant was to 
convey her land to him and he was to convey his land to 
her. The contract further stipulated for a good and clear 
title in each party. An examination of the title of Arm¬ 
strong’s property revealed the fact that certain proceedings 
had been instituted by the city for the laying out of streets 
across Armstrong’s property, and that he was, therefore, 
unable to make a good and clear title to the property. The 
defendant refused to carry out the exchange for this reason, 
and the plaintiff broker brought suit for his commission. 
The court said, at page 597: 
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“Where the broker is employed to get a customer 
to buy and pay for his principal's land, and it turns 
out that the customer is not able to pay for the land, 
it is settled that his inability to do so does not deprive 
the broker of his commission, provided that the prin¬ 
cipal made a valid and binding agreement for the 
sale of the land with the customer produced by the 
broker. Ward vs. Cobb, 148 Mass., 518. Burnham 
vs. Upton, 174 Mass., 408, 409. The ground on 
which this is settled is that by entering into a valid 
contract with the customer produced by the broker 
the principal accepts the customer as able, ready, and 
willing to buy the land and pay for it In such a 
case the decision would have to be the other way were 
it not that, by entering into the contract with him, 
the principal accepts the customer produced by the 
broker; what the broker is employed to do is to pro¬ 
duce a customer who will buy and pay for his prin¬ 
cipal's land. Fitzpatrick vs. Gibson, ante, 477. If 
it turns out that the customer produced by the broker 
is not able to pay and does not pay for the land, the 
broker has not performed his duty and has not earned 
his commission; and it is only because the principal 
accepts the customer by entering into a valid contract 
with him, that it is held in cases like Ward vs. Cobb 
that the broker has earned his commission." 

Again at page 598 the court said: 

“The rule is the same when the broker is employed 
to get for his principal a certain piece of land. If 
through the broker's efforts a binding contract is 
made between his principal and the owner of the 
land, the broker has earned his commission, and his 
right to it is not affected by the fact, if it turns out 
to be the fact, that the owner, the broker's customer, 
cannot make a good title. The principal has his 
remedy by recovering full damages for the loss of 
his bargain in an action at law on the contract, and 
in the event which then happens, it is for that, which 
the commission is paid." 

The same question here involved has frequently arisen 
in cases where the purchaser of property has failed to carry 
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out his contract to purchase through financial inability, and, 
with a few exceptions, it has been held that the broker is, 
nevertheless, entitled to his commission. 

In Moore vs. Trvin, 116 Southwestern, 662, the court said, 
at page 664: 

“In the absence of an express contract by which 
the broker warrants the financial ability of the pur¬ 
chaser procured by him. or in the absence of fraud 
on his part, he does not lose bis commission where a 
binding contract of sale is affected through his 
agency, because the purchaser procured by him is 
financially unable, or for anjf other reason, fails to 
carry out his contract of purchase. The broker, hav¬ 
ing presented a proposed purchaser who is capable 
of entering into a contract of purchase, and willing 
to do so, has earned his commission when the vendor 
accepts him, and enters into a valid contract with 
him, for the sale of his land, even though the sale 
is never, in fact, consummated, by reason of the 
failure of the proposed purchaser to perform his part 
of the contract. Where the broker does not expressly 
warrant the financial ability of the purchaser pro¬ 
cured by him, nof agree to see that the purchase 
money is paid, and is guilty of no fraud upon his 
principal, the latter takes the responsibility of ac¬ 
cepting the proposed purchaser. If he does, and 
enters upon an executory contract for the sale of the 
land upon his own terms, the broker is entitled to 
the commissions agreed upon, whether the contract is 
ever fully executed or not. In the absence of con¬ 
tract, it is not the business of the broker to see that 
the purchase money is paid, or to enforce the con¬ 
tract of sale. That is the business of his principal, 
the vendor. These principles are sound, and, we 
think, are supported by the weight of authority.” 

The case of Hugill vs. Weeklev, 61 Southeastern Reporter, 
361, states the law upon this proposition as follows: 

“The suggestion in the evidence of Weekley of 
want of pecuniary responsibility of the purchaser will 
not avail defendants. The authorities hold that, if 





the principal actually enters into a contract with the 
purchaser furnished by the broker, the commission is 
due, although the purchaser proves financially irre- 
sponsible.” 

In Parker vs. Walker, 86 Tenn., 566, the court said at 
page 571: 

“No objection is made, or can be made in this case, 
as to the ability of the purchasers procured by de¬ 
fendant to comply with the terms of the contract of 
purchase. Such an objection should have been made 
before Walker accepted them as purchasers and 
bound himself to sell to them.” 

In Fairly vs. Wappoo Mills, 44 S. C., 227 (cited with ap¬ 
proval by this court in Dotson vs. Milliken, 27 D. C. App., 
500), the “third defense” was (p. 223): “That the cus¬ 
tomer or purchaser produced by the plaintiff was not able 
to pay for the material according to the terms agreed upon.” 
The court said, at page 248: 

“It seems to us, after a careful examination of the 
cases cited upon this point * * * that the true 

rule upon this subject is well stated in Coleman vs. 
Meade, 13 Bush., 358, as follows: ‘The broker un¬ 
dertakes to furnish a purchaser and is bound to act 
in good faith in presenting a person as such, and 
when one is presented, the employer is not bound to 
accept him, or to pay the commission, unless he (the 
purchaser) is ready and able to perform the contract 
on his part according to the terms proposed; but if 
the principal accepts him upon the terms * * * 

then agreed upon, and a valid contract is entered into 
between the principal and the person presented by 
the broker, the commission is earned. But if, as was 
the case of McGavock vs. Woodlief, 20 How., 221, 
the principal rejects the purchaser, and the broker 
claims his commission he must show not only that 
the person furnished was willing to accept the offer 
precisely as made, but, in addition, that he was an 
eligible purchaser, (by which we understand, was a 





person able to carry out the contract) and such as the 
principal was bound, as between himself and the 
broker, to accept. 

There is no difference between a contract of sale and one 
of exchange. This is distinctly held in Hersher against 
Wells, 108 Illinois Appeals, 419, cited by appellant in his 
brief. The court, after laying down the general rule with 
regard to the broker’s right to commissions in event of sale, 
says, at page 421: 

‘‘The fact that the contract in this case involved an 
exchange of lands does not change the rule an¬ 
nounced.” 

It is, therefore, submitted that upon the execution of the 
contract of August 22, 1913, by Gillett, the plaintiff became 
entitled to the agreed compensation, and that all questions 
of title of Gillett, and all questions regarding the tender 
made by Story & Cobb, as agents for Gillett, and the title of 
Gillett to the properties involved, are immaterial and irrele¬ 
vant in a suit brought by the plaintiff against Walter for 
commissions. 

Sixth Assignment of Error. 

There was no error on the part of the trial court in grant¬ 
ing the three instructions asked for by appellee, as set out 
at page 34 of the record. These instructions, taken together 
with appellant’s fourth instruction, which was granted by 
the court, fairly state the law in this case and presented to 
the jury every proper defense advanced by the defendant. 

In his affidavit of defense (Rec., 6) the defendant abso¬ 
lutely denied the employment of the plaintiff or Herzog 
or Talbott, and denied that he had any knowledge that the 
plaintiff was assuming to act as his agent, and, further, swore 
that Herzog represented himself as the agent of Gillett, and 
that before the contract in question was sent to Gillett he, 



Walter, gave notice of revocation to Herzog as the agent of 
Gillett; that his only agreement in the matter was with 
Herzog as an individual, and that it was understood that 
unless the exchange referred to in the contract was actually 
and finally consummated he was to receive no compensation, 
whether such failure of consummation resulted from the act 
of the defendant, or for any other reason. 

These defenses, notwithstanding the fact that the defend¬ 
ant made them under oath, were, with the exception of the 
defense of revocation, abandoned at the trial in the face of 
evidence which clearly showed their falsity. At the trial the 
defendant defended on the grounds— 

(1) That when he executed the contract of August 22, 
1913, he was informed by Talbott and Herzog that the 
Congressman would be in town the next day; that they, 
Herzog and Talbott, would procure his signature to the con¬ 
tract and return it to Walter by noon of the following day. 
That they further agreed to bring to Mr. Walter at the same 
time a contract for the sale of the 14th and H Streets prop¬ 
erty, signed by a wealthy Hebrew friend of Herzog’s, who 
would take the property off Mr. Walter’s hands at a profit, 
and that it was upon these conditions that he, Walter, exe¬ 
cuted the contract of August 22, 1913. 

(2) That he, Walter, revoked the contract of August 
22, 1913, on Monday, August 25, 1913, his revocation being 
communicated to the plaintiff through Talbott, its president, 
in a phone conversation on the morning of the 25th, and 
to Herzog in a letter mailed at 3:30 p. m. on the afternoon 
of the 25th. 

(3) That the plaintiff was not entitled to recover any 
commission because it, acting through its agents, had failed 
to observe that high degree of good faith exacted by the law 
from agents toward their principals, in that Talbott and 
Herzog had led the defendant to believe that they were act- 
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ing as individuals, when, as a matter of fact, they were acting 
for the plaintiff corporation. 

1 he third defense of the defendant is set out in appel¬ 
lee’s third prayer, which was granted (Rec., 35), wherein, 
as one of the conditions of plaintiff s right to recover, the 
jury was required to find that Walter knew, or was advised, 
that Herzog was acting as sales agent in the employ of and 
for the benefit of appellant, and that Talbott was acting as 
president of appellee, and with such knowledge accepted 
their services. 

In the same prayer the court further told the jury that 
the plaintiff* was not entitled to recover if Walter revoked 

the agency of the plaintiff before the contract was signed by 
Gillett. 

The fourth prayer of the defendant (Rec., p. 36), granted 
by the court, brought distinctly to the attention of the jury 
the defendant’s contention regarding the alleged agreement 
on the part of Herzog and Talbott to the effect that they 
would obtain an agreement with some other party who would 
take the property in question oft* Walter’s hands at a profit. 

It is again submitted that these four prayers clearly laid 
before the jury the respective contentions of appellee and 
appellant, and all questions of fact were found in favor of 
appellee. 

The case of Ilersher against Wells, 108 Illinois Appeals, 
419, cited by appellant in support of his contention under 
sixth assignment of error, has no application to this case. 
An examination of the case shows that Wells, the broker, did 
not procure a contract of exchange, but simply brought the 
parties together, and they made a verbal agreement to trade 
properties, which verbal agreement the broker’s client sub¬ 
sequently refused to carry out. It was, therefore, necessary 
for Wells, in showing the ability of the other party, to 
prove that he had title to the properties. The rule is en¬ 
tirely different, though, where a binding and enforcible con¬ 
tract is actually procured by the broker. 
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The case of Burnham against Upton, 174 Mass., 408, cited 
at page 16 of appellant’s brief, is, in reality, an authority in 
favor of appellee. An examination of this case shows that 
the basis of the court’s decision rested on the fact that the 
broker who procured the contract of exchange knew that 
the other party was not the owner of the property, and 
failed to disclose this fact to his employer, who was ignorant 
of it. Appellant quotes only an excerpt from the opinion 
of the court, and to understand its ruling, a fuller quotation 
is necessary. The court said, at page 409: 

“In view of the state of the evidence we do not 
regard this as an abstract unqualified ruling that in 
all cases, in order to entitle a broker to his commis¬ 
sion, the contract of sale or exchange must be one 
which could be enforced specifically; * * * We 

think that the judge only meant to say that a broker 
does not earn bis commission by bringing a person 
to his employer who assumes to contract as owner, 
when in fact he is not oivner, as the broker knows 
and the emplager does not knma, and who within 
the few days allowed for performance turps out un¬ 
able to perform his contract and irresponsible. 
* * * We regard this proposition as correct and 

as consistent with the well-settled law that, in gen¬ 
eral, commissions are earned when a binding contract 
of sale is made 

$ 

In Norman against Reuter, 54 N. Y. Supplement, page 
153, Appellant’s Brief, page 15, the following language, 
which appears in the report immediately after that portion 
of the opinion quoted by appellant, is important: 

“Especially is this so, where the broker himself 
knew of the fact and failed to disclose it to his prin¬ 
cipal, as was the case here.” 

In Wooley against Lowenstein, 83 Hun., 155, Appellant’s 
Brief, page 14, it appeared that there was no written contract 
between the parties. 
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Seventh Assignment of Error. 

This assignment advances the proposition that, assuming 
there was misconduct- on the part of appellee's agents 
in going to Walter’s office at the time of the tender made 
by Story & Cobb, such misconduct forfeits their right to 
commissions already earned. 

We are willing to concede, of course, the proposition of 
law with regard to principal and agent laid down in Dahl- 
green against Story, and Rol>ertson against Chapman, cited 
by appellant. The misconduct, so-called, of appellee’s 
agents did not take place while they were acting in a fidu¬ 
ciary capacity to Walter. According to the theory of ap¬ 
pellee, its duty towards Walter was fully performed when it 
obtained a binding and enforcible contract between him and 
Gillett. As soon as this was done their right to their com¬ 
pensation became fixed, and it is difficult to see how any 
subsequent conduct on their part could take away from them 
the compensation earned under a contract fully performed. 

It is respectfully submitted, however, that there was no 
impropriety in the conduct of either Herzog or Talbott in 
this regard. As the witness Herzog said (Rec., p. 20), he 
went to Mr. Walter’s office at this time because he and Mr. 
Talbott w r ere interested in the deal. It involved a $5,000 
commission to their principal, and nothing was more 
natural than for them to wish to see whether or not Walter 
would consummate his part of the deal or whether in all 
probability appellee would have difficulty in collecting its 
commission. The only fact that could be urged bv appel¬ 
lant as showing improper or unfaithful conduct on the part 
of these two men toward Walter is the bare fact of their 
presence in his office at the time the tender was offered. It 
is conceded that their conduct after entering the office was 
in every w r ay exemplary and above criticism. Talbott’s 
version of what occurred at the time of the alleged tender by 
Story & Cobb was that Story, after offering the deeds to 
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Walter’s secretary, who refused them, said to the witness 
(Rec., p. 16), “You, as Mr. Walter’s agent, I will offer them 
to you,” and the witness replied, “No; I have not any au¬ 
thority to receive them, either.” Herzog denied that he had 
ever said on the occasion of the tender that he had been 
instructed by Mr. Walter not to accept the deed. The wit¬ 
ness Story, who made the tender, testified that after the re¬ 
fusal of the defendant’s secretary to accept the tender he 
offered the deed to Talbott as agent for Mr. Walter, and 
Talbott replied that he was not authorized to take it (Rec. 
P. 21). 

The witness Cobb, who had no recollection of the mat¬ 
ter at the time of the trial, but who refreshed his memory by 
an affidavit made by him in the suit of Gillett against 
Walter, said that a tender was made either to Herzog or 
Talbott as representative of the defendant, and the reply 
was that the defendant was not willing to carry out his part 
of the contract (Rec., p. 21). 

It is difficult to see how under this testimony either 
Herzog or Talbott was guilty of any misconduct or in any¬ 
wise acted antagonistically to Walter. According to all of 
the witnesses except the witness Cobb, whose memory had to 
to be refreshed, they simply told the truth, that is, they had 
no authority to receive any tender made on Gillett’s part. 
According to Cobb, one of them stated that he had been in¬ 
structed by Mr. Walter, or wished to inform us, that Mr. 

alter would not carry out the deal. If any such state¬ 
ment was made either by Herzog or Talbott, it was certainly 
a correct statement of Walter’s position and in nowise 
prejudicial to the interest of Walter. Their action did not 
tend to impose upon the defendant any liability or respon¬ 
sibility, so far as the transaction with Gillett was concerned. 
They had fulfilled, a month before, their every duty and ob¬ 
ligation toward Walter, and no act of theirs subsequently 
done could defeat their right to the agreed compensation. 

The court in its charge (Rec., p. 39), after instructing the 
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jury to the effect that, if they believed that the plaintiff 
through its agents, made the representation to the defendant 
that they had a man who was ready to take the property off 
his hands and had no such man, such representation on 
their part would be a breach of the good faith required be¬ 
tween agents and principals, added: “If you find that in 
any other respect they failed to act with fidelity to their 
client, they would not be entitled to recover.” The defend¬ 
ant’s first prayer was, therefore, properly rejected. 

The proposition involved in the defendant’s second 
prayer, to the effect that the plaintiff would not be entitled 
to recover unless the defendant knew that the contract be¬ 
tween him and Herzog and Talbott was made by the latter 
for the benefit of the plaintiff, was embodied as a part of 
plaintiff’s third instruction (Rec., p. 35). 

The defendant’s fifth instruction was to the effect that the 
plaintiff was obliged to prove the readiness and willingness 
of Gillett as a condition precedent to recovery. This instruc¬ 
tion was properly refused, as the question of readiness and 
willingness and ability of Gillett was concluded upon the 
execution of the contract. 

The proposition involved in the defendant’s sixth prayer 
was embodied by the court in its charge in the following 
language (Rec., p. 39): 

“There is evidence tending also to show that there 
was a letter of revocation of the authority of plain¬ 
tiff or its agents to act in behalf of the defendant. 
That letter was mailed to Herzog at an address on 
Seventh street where it was not received by him, was 
returned to the office of the sender, the defendant, and 
on the 28th day of August was actually delivered to 
the agents of the plaintiff. That letter would not 
operate as a revocation of the authority of the plain¬ 
tiff to act as the agent of the defendant, provided, 
before the 28th day of August, which, as I recollect, 
was Thursday—the contract between Gillett and the 
defendant had been actually signed by Gillett and 
returned to Washington. It would then be too late 
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to revoke the authority of the plaintiff or its agents 
to act as the agent of the defendant in the consum¬ 
mation of the transaction. 

* * * j w jp also sa ^ gentlemen, because there 
is also evidence tending to prove it, that if you believe 
there was oral revocation of the authority of the 
agent before the contract was signed by Gillett, that 
deprixes the plaintiff of the right to a commission.” 

Seventh Assignment of Error. 

There was no error in the ruling of the court below in 

placing the burden of proof as to revocation and rescission 
upon the defendant. 

It must be borne in mind that this is a suit based on a 
contract of agency between Cissel, Talbott & Company and 
the appellant, and not on the contract between Walter and 
Gillett. The appellant’s claim, in effect, is that in revoking 
his offer to Gillett he thereby rescinded the contract of 
agency existing between him and the plaintiff. The execu¬ 
tion of the contract with the plaintiff is admitted, and, as 
above stated, the appellant seeks to avoid the effect of his 
contract by an affirmative defense, that is, rescission of the 
contract of agency. Wherever a defendant asserts an af¬ 
firmative defense, the burden is on him to sustain it. 

In Pierce vs. Thurston, 58 N. Y. S., 33, the court said, at 
page 35: 


“The defense interposed by the defendant, that he 
countermanded the order on Monday following the 
day that it was given, was an affirmative one. A 
countermand did not defeat the plaintiff’s recovery, 
unless given before the work was completed. It was 

for the defendant to show an effectual countermand_ 

one given before the drawings were finished. This he 
failed to do. The burden was on the defendant, as¬ 
serting as an affirmative defense to the plaintiff’s 
claim a rescission of the contract under which the 







plaintiff claimed, to show that such rescission was 
made before the work, which was showm by the plain¬ 
tiff to have been done by him, was finished/’ 

See also Webber vs. Dunn, 71 Me., 331. 

It is respectfully submitted on the whole record there is 
no error, and that the judgment in favor of appellee should 
be affirmed. 
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